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Details 
2 3 JUN 2008 

Name The Director of Public Transport 
under the Transport Act 1983 (Vic) 
on behalf of the Crown in right of the State of Victoria under the PTCA 

Short form name Director 
Notice details Level 14, 121 Exhibition Street, Melboume, Victoria, 3000 

Facsimile: 9655 8993 
Attention: Director 

Name W Sinclair & Sons Proprietary Limited ABN 67 004 482 142 
Short form name Operator 
Notice details 9 Slough Road, Altona, Victoria 3018 
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0 Name Eastern Suburbs Omnibus Services Proprietar-y Limited ABN 51004 231 
396 

Short form name Operator 
Notice details 9 Slough Road, Altona, Victoria 3018 

Name Douglas Kefford Pty Ltd 
Short form name Parent Guarantor 
Notice details 9 Slough Road, Altona, Victoria 3018 

Background 
A Under section 26(2) of the PTCA the Director is authorised, on behalf of the Crown, to enter into 

a service contract with an accreditedperson for the provision of regular passenger services. 

B The Director wishes to appoint the Operators to separately provide the Local Services in the 
manner set out in this document. 

c The parties have agreed to enter into this document as required by the PTCA to record the terms 
and conditions on which the Local Services will be provided. 

D The Parent Guarantor has agreed to guarantee the performance of the Operators and the 
Associated Operators under the Transaction Documents. 



Aareed terms 

1 . Defined terms & interpretation 

1.1 Defined terms 
In this document: 

Accreditation means an accreditation under Part 2 of the PTCA to provide Local Services. 

Airport Service means a regular passenger service the dominant purpose of which is to operate 
to and from a Metropolitan Airport only. 

Allocation Statement means a written statement signed by the Director and given to the Minister 
under Division 5 of Part 3 of the PTCA. 

Allocation Time means, in respect of an Allocation Statement, the date or time and date fixed by 
the Minister as the relevant time for the purposes of that Allocation Statement under Divisioti 5 of 
Part 3 of the PTCA. 0 Amending Legislation means the Transport Legislation Amendment Act 200 7 (Victoria). 

Another Operator means an operator of other regular passenger services in the Metropolitan 
Area other than an Operator or an Associated Operator. 

Another Operator's Local Services means the regular passenger services provided by Another 
Operator. 

AO Direct Deed means any deed between the Director, an Associated Operator and an Operator 
in a fonn approved by the Director but substantially in the form of Annexure F, or any deed 
having a similar effect. 

ASIC means the Australian Securities and Investments Commission. 

Assets means all the assets used in the Bus Operations including Contract Buses, Contract 
Depots, Plant and Equipment, Business Systems and the Bus Operations EP. 

Associated Operator means: 

a Subcontractor which is or becomes related to, or associated with, an Operator; or 

an entity which is or becomes related to, or associated with, an Operator and makes 
Contract Buses and or Contract Depots available to an Operator for use in the provision of 
Local Services. 

ATS means the automated ticketing system, revenue management system, retail agent network 
and marketing progam supplied and operated by OneLink Transit Systems Pty Ltd for train, tram 
and bus services in the Metropolitan Area and all components of the ATS. 

ATS Agreement means the ageement relating to the ATS substantially in the form of the pro 
forrna agreement annexed as Annexure A. 

Attorney means an attomey appointed by the Director under clause 2 8. 10. 

Authorisation includes any Accreditation, consent, authorisation, registration, filing, lodgement, 
permit, franchise, document, notarisation, certificate, pennission, licence, approval, direction, 
declaration, authority or exemption from, by, with or of a Govemment Body. 
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Authorised Representative means a director or company secretary, or: 

in respect of the Operators, a person the Nominated Operator notifies to the Director as 
being the authorised representative for each Operator for the purposes of the Transaction 
Documents where the Director has no notice of revocation of that authority; and 

in respect of the Director, any Director's Associate or any person notified to the other 
parties as being his authorised representative for the purposes of the Transaction 
Documents. 

Avoidance has the meaning given to it in clause 28.20. 

Base Vehicle Service Kilometres means the number of Vehicle Service Kilometres provided by 
the Operators as at the Commencement Date. 

BAV means the Bus Association Victoria Inc. and includes any successor entity or organisation to 

the Bus Association Victoria Inc. 

BAV Services Agreement means the Memorandum of Understanding between Metlink and the 
BAV dated 2 August 2004. 

Bus has the same meaning as under the PTCA. 

Business Day means a day on which trading banks are open for the transaction of general banking 
business in Melboume, other than a Saturday, Sunday or public holiday. 

Business Systems means all information technol'ogy hardware, software and equipment (whether 
owned by an Operator or an Associated Operator or not) used or required in connection with the 
Bus Operations, including all applications software, network and other operational software, 
management systems (including the Management Inforrnation System), methodology, databases, 
work product, back-up and historic data files relating to, among other things, rostering, scheduling 
and timetabling and also including intranet, extranet and web-based applications and desktop 
computers. 

Bus Loading Standards means the loading standards and requirements for Buses set out in 
Schedule 8. 

Bus Operations means the business of providing the Local Services conducted by the Operators 
including the holding, maintenance and operation of the Assets and related activities. 

Bus Operations IEP means all the Intellectual Property (whether owned by an Operator or an 
Associated Operator or used under an IP Licence) used or required in connection with the Bus 
Operations, including all Intellectual Property in the Business Systems and the Management 
Information System, but excluding any Intellectual Property in the SmartBus Equipment. 

Bus Operator means an operator of regular passenger services including each Operator and 
Another Operator. 

Bus Replacement Program means the document approved by the Director which details the 
program for the replacement of Contract Buses by the Operators during the Ten-n and which is 

annexed as Annexure G. 

Bus Stop means each designated Bus stop along a Route at which Buses pick up and put down 
passengers. 

Change in Control occurs when: 

(a) an Operator becomes a subsidiary of a person of which it was not a subsidiary at the date 
of this document; 
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a person's voting power in an Operator increases from below 50% to 50% or above after 
the date of this document; or 

a person is able to control an Operator where that person was not able to control that 
Operator at the date of this document, 

where the person referred to in paragraphs (a) or (c) did not have immediately prior to the relevant 
time directly or indirectly, any voting power in or control over the Operator. 

Change in Law means the amendment, coming into effect or implementation after the date of this 
document of any Law including any applicable judgment of a relevant court of Law which 
changes a binding precedent. 

Chargee has the meaning given in clause 28.7. 

Claim includes any claim, proceeding, cause of action, action, demand or suit (including of an 
interlocutory or administrative nature or by way of contribution or indemnity) of any nature 
whatsoever (whether at Law or otherwise). 

Commencement Date.means.1 July 2008. 

Compliance Statement means a written resolution of the directors of the Nominated Operator: 

(a) resolving that each Operator has given it a copy of a Solvency Statement; 

(b) resolving that they have no reason to believe that any Operator will be unable to perform 
its obligations under the Transaction Documents; 

(c) resolving that each Operator has complied with its obligations in relation to: 

the Financial Records under clauses 19.1 and 19.5; 

the Continuity Information and the Continuity Guide under clauses 31.3 and 31.4; 
and 

insurance under clause 33; and 

(d) resolving that the Operators have managed the Bus Operations to ensure the Continuity of 
the Local Services, 

in the form set out in Annexure H. 

Continuity Guide has the meaning given to that term in clause 31.4. 0 
Continuity Information means all infonnation kept by the Operators as required by clause 3 1. 

Continuity of the Local Services refers to: 

the continued provision of Local Services during the Term in accordance with this 
document; or 

the orderly handover of the Bus Operations and the transfer of the Assets by the Operators 
to a Step-in Party, Interim Operator or Successor Operator as contemplated by this 
document. 

Contract Buses means the Buses used (with the approval of the Director) by the Operators or an 
Associated Operator in providing the Local Services which, at the Commencement Date, are those 
Buses listed in Schedule 2. 

Contract Depots means the Depots used (with the approval of the Director) by the Operators or 
an Associated Operator in conducting the Bus Operations or to house the Contract Buses. 

Corporations Act means the Corporations Act 2001 (Cth). 
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Default Rate means a rate equivalent to 2% per annum above the base lending rate published by 
National Australia Bank Limited (or any other bank as the Director may, after consultation with 
the Operator, detertnine) during any period in which an amount payable under this document 
remains unpaid. 

Depot means the land, buildings and improvements comprising a Bus depot. 

Director includes any person who at any time holds, occupies, acts in or is entitled to perforrn the 
duties and functions of the office of the Director under a delegation. 

Director's Associates means the Crown in right of the State, VicRoads, Metlink, the TTA, any 
relevant roads authority, any State Govemment Body, and any officer, employee, agent, 
contractor, consultant, delegate or adviser of, or to, any of them. 

Discriminatory Change in Law means a Change in Law of the State, other than a Change in 

Law with respect to Tax, the ten-ns of which apply directly and exclusively to Bus Operators or 
road infrastructure in the State except those changes effected by the Amending Legislation. 

Dispose means to transfer, assign, sell, grant an exclusive licence over, or otherwise part with 
possession of something. 

Driver means a member of Staff that is a driver of a Contract Bus. 

Emergency Step-in Event has the meaning given to it in clause 27. 1. 

End of Term means the expiration of the Tenn by the effluxion of time. 

End of Term Depot Option Deed means each deed in the form of that annexed as Annexure C 

under which an Operator that owns an Owned Depot (or an Associated Operator that owns an 
Owned Depot) grants to the Director an option to buy that Owned Depot at End of Ten-n in 

accordance with clause 30. 

End of Term Option has the meaning given to it in clause 30.12. 

Exempt Staff means Staff nominated and identified on a list provided by the Nominated Operator 
to the Director on the Commencement Date, and then on each anniversary of the Commencement 
Date, as being excluded from transfer under clause 30, provided that nomination is accepted by 
the Director acting reasonably. 

Exercise Event means the giving of- 

a Termination Notice under clause 28.3; or 

a Step-in Notice under clause 27. 1. 

Expert means the person appointed as an independent expert under clause 39. 

External Administrator means an administrator, controller (as defined in the Corporations Act), 
receiver, receiver and manager, trustee, provisional liquidator, liquidator or any other person 
(however described) holding or appointed to an analogous office or acting or purporting to act in 

an analogous capacity. 

Fare means any fare payable by a passenger to use the Local Services. 

Fare Revenue means the money received from passengers as payment for Fares. 

Financial Records means proper books of account and all other fmancial planning records of 
each Operator and the Associated Operators relating to the Bus Operations that would ordinarily 
be maintained by a prudent and competent operator of bus services comparable in size, scope and 
complexity to the Local Services including: 

(a) cash flow reports; 
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profit and loss statements; 

balance sheets; 

financial modelling reports; and 

notes, documents and data supporting the records contemplated by (a) to (d) including 
Management Information Systems, ledgers, spreadsheets, payroll registers, customer 
invoices, vendor bills, bank statements, tax retums, insurance policies and ASIC 
lodgements. 

Flexible Services means that proportion of the Local Services specified in the PSR which an 
Operator must, but has a discretion as to where and when it will, provide. 

Force Majeure Event is any event or circumstance or combination of events and circumstances 
which: 

(a) was not caused by the party affected and is beyond the reasonable control of the party 
affected and is not a risk for which that party is responsible under this document but 
excluding: 

any Changes in Law other than a Discriminatory Change in Law; and 

industrial action predominantly in relation to the bus industry or involving any 
Staff or employees of any Operator, an Associated Operator or an associate of 
either of them; and 

(b) cannot, or the effects of which cannot, be prevented, overcome or remedied by the 
exercise by the affected party of a standard of care and diligence expected by a skilled and 
experienced operator of bus services in Australia comparable to the size, scope and 
complexity of the Local Services (including the expenditure of all reasonable sums of 
money). 

Greenfield Service means a regular passenger service: 

which has the features identified in the Practice Note for New Services; 

is designated by the Director as a Greenfield Service; and 

which, at the timd it is designated, is not the subject of a service contract of any Bus 
Operator. 

Government Body means any court or tribunal with relevant jurisdiction, any local, state or 
national govemment or govemmental, administrative, fiscal, or judicial body, department, 
commission, authority, tribunal, agency, entity, council, ministry, official or public or statutory 
person. 

Immediate Termination Event means an event set out in clause 28. 1 (b). 

Indirect or Consequential Loss means: 

loss of contract payments; 

loss of incentive payments; 

loss of use or business opportunity; 

payment of liquidated sums, penalties or damages under any document (other than a 
statute or Transaction Document); 

loss of profit; and or 
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any other loss which, at Law, would be deemed to be an indirect or consequential loss 
arising from the act or omission in issue, 

but excludes Loss arising from: 

property damage or third party claims in respect of property damage; 

personal injury; and 

nervous shock or death. 

Insolvency Event means when an Operator or an Associated Operator: 

stops or suspends payment of all or a class of its debts; 

is insolvent within the meaning of section 95A of the Corporations Act; 

must be presumed by a court to be insolvent by reason of section 459C(2) of the 
Corporations Act; 

fails to comply with a statutory demand within the meaning of section 459F(l) of the 
Corporations Act; 

has an administrator appointed over all or any of its assets or undertaking or any step 
preliminary to the appointment of an administrator is taken; 

has a controller within the meaning of section 9 of the Corporations Act or similar officer 
appointed to all or any of its assets or undertaking; - 

has an application or order made or a resolution passed for its winding up or dissolution or 
for it to enter an arrangement, compromise or composition with, or assignment for the 
benefit of, its creditors, a class of them or any of them; 

has any step taken to enforce security over or a distress, execution or other similar process 
levied or served out against the whole or any of its assets or undertakings and that 
enforcement, distress, execution or similar process is not set aside within five Business 
Days; or 

any event occurs which, under the Laws of any relevant jurisdiction, has an analogous or 
equivalent effect to any of the events listed above. 

Intellectual Property means any intellectual or industrial property, whether protected by statute, 
at common law or in equity and whether registered or unregistered, including any patent, rights in 

respect of inventions, copyright, design, trade secret, circuit layout design, right to have 
infonnation kept confidential, technical information, process, technique, know how, trade mark or 
trade name, business name, branding, get up including livery, and logo. 

Interim Operator means an entity appointed by the Director under clause 29. 

IEP Licence means the licence of Bus Operations IP by a third party to an Operator or an 
Associated Operator under which there is a right to use the Bus Operations IP. 

Landlord means the owner of a Contract Depot where that owner is not an Operator or an 
Associated Operator. 

Law means any statute, regulation, order, rule, subordinate legislation or other document, 
standard or direction enforceable under any statute, regulation, order, rule or subordinate 
legislation, and includes the general law. 

Lease means a lease of a Contract Bus or Contract Depot. 

0 

0 
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Liquidation means: 

a winding up, dissolution, liquidation, provisional liquidation, administration, bankruptcy 

or other proceeding for which an Extemal Administrator is appointed, or an analogous or 

equivalent event or proceeding in any jurisdiction; or 

an arrangement, moratorium, assipment or composition with or for the benefit of 

creditors generally or any class or group of them. 

Local Service Payments means all the categories of payments made by the Director to the 

Nominated Operator relating to the provision of the Local Services under Schedule 3. 

Local Services means regular passenger services of a local natureprovided or to be provided by 

an Operator in the Region and or along the Routes: 

which are specified'in relation to that Operator in Part A of Schedule 1; 

in accordance with the specifications contained in the PSR; and 

in accordance with this document. 

Loss means all loss, damage, liability, Claim, charge, cost and expense of every kind, including 

reasonable legal costs and expenses on a full indemnity basis. 40 

Management Information System means the management information system established and 

maintained by the Operator under the PTCA Regulations 

Maximum Carrying Capacity means the maximum carfying capacity specified for, or 
applicable to, a particular Bus as determined by the appropriate Govemment Body or by the 

conditions of Accreditation. 

Metlink means Metlink Victoria Pty Ltd. 

Metlink EFIs means the key performance indicators applicable to the Operators' perforinance of I 

their Metlink related obligations in this document which are set oui in Part D of Schedule 4. 

Metlink Master Style Guide means the document of that name created and published by.Metlink 

and provided to all operators of public transport in the Metropolitan Area. 

Metlink Operations Manual means the written operations manual of that or similar name to be 

developed and agreed during the Term between the Director, Metlink and the BAV outlining 
(among other things) the Metlink related obligations of Bus Operators. 

Metlink Services Agreement means the agreement of that name between Metlink and the 

Director dated 16 April 2004. 

Metropolitan Airport means Melboume Airport, Avalon Airport or any other airport designated 

as a Metropolitan Airport by the Director. 

Metropolitan Area has the meaning given under the Transport Act. 

Minimum Level of Service means Local Services meeting the service levels set out in the PSR 
(including Flexible Services), as those levels are amended under this document, unless otherwise 

notified by the Director. 

Minister means the State Minister for Public Transport. 

Missed Services has the meaning given to that tenn in Schedule. 3. 

NBT Service has the meaning given in clause 9.5. 
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New Bus means a Bus (new or used) acquired under clause 14 after the Commencement Date for 
use in the provision of the Local Services. 

New Depot means a Depot acquired under clause 16 after the Commencement Date for use in the 
provision of the Local Services. 

New Service means a new regular passenger service that has the features identified in the 
Practice Note for New Services but excludes any Service Adjustment. 

New Service Template means a template in a forrn approved by the Director containing all 
details relevant to the nature, implementation and provision of a New Service. 

Nominated Contract Bus means a Contract Bus the acquisition of or the Lease of which is met 
in whole or in part by the Local Service Payments. 

Nominated Operator means W Sinclair & Sons Proprietary Limited (ABN 67 004 482 142) of 9 

Slough Road, Altona, Victoria 3018. 

Non Compliance Event has the meaning given in clause 26. 1. 

Non Compliance Notice has the meaning given in clause 26.2. 

Non Service Change means a change (including increase, decrease, omission or change in 

character or quality) in an Operator's obligations under this document which is not a Service 
Adjustment and includes a change to the Bus Replacement Program. 

NTS means the Smartcard based ticketing and payment system known as the New Ticketing 
Solution to be introduced by the TTA and which will apply to the Local Services. 

NTS Components means parts of the NTS comprising equipment, hardware or software and any 
materials or other things installed on any Asset. 

NTS Provider means Keane Australia Micropayment Consortium Pty Ltd ACN 114 334 600. 

NTS ServicesAgreement means an agreement entered into under clause 18.5(d). 

Operating Payment has the meaning given to that ten-n in Schedule 3. 

Operational Incentive Amount has the meaning in Schedule 4. 

Operational Records means those records of each Operator and the Associated Operators 
relating to the operational aspects of the Bus Operations of a kind that would ordinarily be 
maintained by a prudent and competent operator of bus services comparable in size, scope and 
complexity to the Local Services, and being: 

Vehicle Service Kilometres and hours completed; 

Special Event Service kilometres and hours completed; 

school service kilometres and hours completed for dedicated school services; 

cancellations and missed services, including reasons; 

environmental incidents; and 

any records relating to the operational aspects of the conduct of the Bus Operations 
required by the PTCA Regulations. 

Operational Report means a detailed report and analysis by the Nominated Operator of its (and 
each other Operator's and each Associated Operator's) operational performance under the 
Transaction Documents including: 
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an analysis of particular Operational Records relating to cancellations and missed services 

and on time running records for at least a 5% random sample of total Local Services 
provided; 

Special Event Service kilometres and hours completed; 

details of complaints received; and 

any other records ageed with the Director, 

which report must be in the forin set out in any relevant Practice Note and which enables the 

Director to measure the Operators' performance against any applicable Performance Benchmarks. 

Operator Authorisation Certiricate means a certificate signed by the Nominated Operator in the 

forrn set out in Annexure J certifying that, as at the Commencement Date, each Operator, each 

Associated Operator and the Drivers hold all Authorisations required to perform their respective 

obligations under the Transaction Documents. 

Operators' Records includes the Continuity Information, the Financial Records and the 

Operational Records. 

Operators' Service Plan means the Operators' plan for the provision of the Local Services 

which: 

summarises the service hours and kilometres and delivers the Passenger Service 

Requirements; 

is consistent with the template provided by the Director; 

is approved by the Director before it becomes operative; 

will be reconciled and verified as part of the OSP Reconciliation Process; and 

will be updated by the Operators to reflect Service Adjustments and Non Service Changes 

made under clause 8. 

OPR Indicators has the meaning given in paragaph 2. 1 (a)(i) of Schedule 4. 

Orbital SmartBus Services means those (or parts of those) SmartBus Services designated by the 

Director as Red Orbital, Green Orbital, Blue Orbital and Yellow Orbital as at the Commencement 

Date and delineated in the routes in Annexure 1. Subject to clause 9.6(c), the routes may be 

amended by the Director to improve efficiency in route design. 

OSP Reconciliation Process has the meaning given to that tenn in clause 11. 1 (a). 

Other Service Contract means a service contract relating to the provision of an Other Service. 

Other Service means a New Service that is a Greenfield Service, an Orbital SmartBus Service or 
an Airport Service. 

Owned Depot means a Depot (including a New Depot) title to which is in the name of an 
Operator, an Assoiated Operator or an associate of any of them. 

Passenger Service Requirements (PSR) means the Director's requirements for Local Services 

specified in the document set out in Part B of Schedule I (as revised and reissued) including: 

the origin and destination of each Route; 

the stops which must be served along each Route; 

the latest acceptable time for the first departure and the earliest acceptable time for the last 

departure, in each direction on each Route; 
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the minimum service levels (per hour) during the day, in each direction on each Route; 

the maximum allowable joumey time, in each direction on each Route; 

additional short runs (not running the full length of the Route) which are designed to 
enhance peak services by alleviating vehicle over crowding at key locations; 

service deviations which may be required to service certain schools in the moming and 
aftemoons only; 

points along each Route where services should be co-ordinated with train, tram or other 
passenger services; 

0) school services, major services and any other special services; 

0) Flexible Services; and 

(k) any other similar requirements notified to the Nominated Operator in writing. 

Patronage Incentive Amount has the meaning in Schedule 3. 

Patronage Indicator has the meaning in clause 1.2 of Schedule 4. 

Performance Benchmarks means the benchmarks determined for any Perfonnance Indicators 
that apply under the Perforinance Monitoring Regime. 

Performance Bond means an unconditional on demand undertaking which meets the criteria set 
out in clause 36. 1. 

Performance Indicators means indicators of the Operators' performance in providing the Local 
Services being the Patronage fndicator, the OPR Indicators, the QPR fndicators and the Metlink 
KPIs. 

Performance Monitoring Regime means the perfonnance monitoring regime under clause 20 
and Schedule 4. 

Performance Problem has the meaning given to that terin in clause 5(b)(i) of Schedule 4. 

Plant and Equipment means all plant and equipment used by the Operators and each Associated 
Operator in providing the Local Services. 

Power means any right, pbwer, discretion or remedy of the Director or an Attomey under any 
Transaction Document or applicable Law. 

Practice Note means a practice note issued by the Director under clause 38. 

Practice Note for New Services means the Practice Note of that name issued by the Director on 
or about the Commencement Date under clause 38(d). 

Pre Commencement Service Adjustment means service adjustments and or new services 
implemented by any Operator under a Previous Contract, but not approved by the Director prior 
to the Commencement Date. 

Previous Contracts means in relation to each Operator: 

the Transport Services Ageement Metropolitan Buses dated on or about April 1998 
between the Secretary and the Operator that expired on 31 December 2007; and 

the Renewed Transport Services Agreement Metropolitan Buses dated on or about 
December 2007 between the Director and the Operator that expires on 30 June 2008. 

Project Party has the meaning given to that term in clause 9.5. 

PTCA means the Public Transport Competition Act 1995 (Victoria). 
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PTCA Regulations means the Public Transport Competition Regulations 1999 (Victoria). 

QPR Indicators has the meaning given in clause 3.2 of Schedule 4. 

Region means an area of service (but not specific Routes) identified in Schedule 1. 

Regional Area means a geographic area: 

that is part of the Metropolitan Area; 

in which an Operator provides Local Services; 

in which at least three other Bus Operators operate regular passenger services; and 

which reflects an area in which the provision of regular passenger services is managed by 
an area manager of the Department of Infrastructuie. 

Related Service Contract means a service contract in relation to the provision of regular 
passenger services in the Metropolitan Area (including services of a local nature or Other 
Services) under which an Operator, an Associated Operator or an associate of any of them is the 
operator. 

Release Deed means a deed containing mutual releases in relation to Claims under the Previous 
Contracts entered into on or about the date of this document. 

Renewal Conditions has the meaning given to that term in clause 5.2(a). 

Route means a route identified in Schedule 1. 

Safety Director means the Director, Public Transport Safety appointed under the Transport Act. 

Sale Default means if an: 

Immediate Termination Event occurs; or 

a Show Cause Termination Event occurs and the response of the Nominated Operator to a 
Show Cause Notice is not acceptable to the Director; or 

the Nominated Operator does not respond as required by clause 28.2. 

Secretary means the Secretary to the Departrnent of Infrastructure for and on behalf of the Crown 
in right of the State. 

Security Interest means an interest which provides security for, or protects against default by, a 
person for the payment or satisfaction of a debt, obligation or liability including a mortgage, 
charge, bill of sale, pledge, deposit, lien, encumbrance or hypothecation (including a retention of 
title other than in the ordinary course of day to day trading and a deposit of money by way of 
security). 

Service Adjustment means: 

any change to the frequency of operation of a Local Service; 

any change to the days or hours of operation of a Local Service; 

any change to the passenger pick up or set down points for a Local Service that does not 
involve a change to the line of Route; 

any Temporary Service Change; 

the discretionary allocation of Flexible Services by an Operator; and 

the implementation of any reallocation of Another Operator's Local Seivices agreed with 
the BAV and Another Operator (as contemplated by clause 9.6(a)(v)), 
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but excludes: 

an Urgent Services Change; 

the process of procuring any Other Service; 

a New Service; and 

0) Special Event Services. 

Service Adjustment Template means a template in a fonn approved by the Director containing 
all details relevant to the nature, implementation and provision of the proposed Service 
Adjustment. 

Show Cause Termination Event means an event set out in clause 28. 1 (a). 

SmartBus means a Bus equipped with SmartBus Equipment. 

SmartBus Equipment means the equipment designated by the Director as being required to be 
installed and or utilised on or at Contract Buses, Contract Depots, Routes and Bus Stops in 

relation to a SmartBus Service. 

SmartBus Service means a regular passenger service designated by the Director as a SmartBus 
-Service that will utilise SmartBuses and SmartBus Equipment. 

Smartcard means a stored value card issued by or on behalf of the TTA. 

Solvency Statement means a written resolution of the directors of an Operator that satisfies the 
requirements of a solvency resolution as that expression is defined in section 9 of the 
Corporations Act. 

Special Events means events which take place in the Metropolitan Area including those of a 
sporting, cultural or community nature and for which it is unlikely that the Local Services 
provided by the Operators and other operators described in timetables will meet public demand. 
These include: 

the Australian Grand Prix; 

the Australian tntemational Airshow; and 

40 
(c) any other event that the Director so deterinines, 

unless set out in Schedule 1. 

Special Event Services means road transport passenger services provided in relation to Special 
Events under clause 10. 

Staff means all persons whether officers, employees, agents or contractors of each Operator or an 
Associated Operator engaged in, or in connection with, the provision of the Local Services. 

Staff Liabilities means the liabilities of each Operator and each Associated Operator in relation to 
the employment related entitlements and benefits of the Staff, whether arising under an award, a 
certified agreement or workplace agreement, under contract or under any Law, but excluding any 
accrued long service leave liabilities for the Staff (which are funded by the Director on a cash 
basis under Schedule 3). 

State means the State of Victoria. 

Statement of Financial Position means the statement showing the financial position of an 
Operator summarising its assets, liabilities and owners' equity at a point in time. 
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Step-in Party means the Director or any other entity approved by the Director to perforrn the 
Step-in Powers, provided that the Director agees to consider any reasonable objection to an 

approved entity. 

Step-in Period means the period from the date that a Step-in Party is appointed to the effective 
date set out in a Step-out Notice. 

Step-in Powers means the Powers of a Step-in Party set out in clause 27.2. 

Step-in Right means the right of the Director under clause 27. 1. 

Step-out Notice means a notice given by the Director to the Nominated Operator under 

clause 27.4. 

Subcontractor means any subcontractor appointed by an Operator under clause 7.1 (a)(i). 

Successor Operator means an operator appointed by the Director to provide all or part of the 

Local Services or services of a similar kind to the Local Services following the Termination of 
this document (but does not include an Interim Operator). 

Tax means any present or future tax, levy, impost, deduction, charge, duty, compulsory loan or 

withholding, including the GST, (together with any related interest, penalty, fine or expense in 

connection with any of them) levied or imposed by any Govemment Body, including any imposed 

on net overall income. 

Temporary Service Change means a change to the level or provision of, or requirements for, a 

Local Service that will not last for more than four consecutive weeks, but excludes an Urgent 
Service Change and any Special Event Services. 

Term means the tenn of this document referred to in clause 5.1 and any extension granted by the 

Director under clause 5.3. 

Terminate means the exercise by the Director of his right to terminate this document before the 

End of Term under clause 28 and Termination has a corresponding meaning. 

Termination Date has the meaning given to that expression in clause 28.3. 

Termination Depot Option Deed means each deed in the fonn of that annexed as Annexure C 

under which an Operator that. owns an Owned Depot (or the relevant Associated Operator that 
owns an Owned Depot) grants to the Director an option to buy that Owned Depots on 

Termination under clause 30. 

Termination Event means a Show Cause Termination Event or an Immediate Terinination 
Event, but the expiry of the Term does not constitute a Termination Event. 

Termination Notice means a notice given under clause 28.3. 

Termination Transfer Agreement means the agreement in the form of that set out in Annexure 

B. 

Termination Transfer Agreement Date has the meaning given to that term in clause 30.2(e). 

Ticket means any entitlement to travel on a Bus providing a Local Service and or any Other 
Service including Smartcard (or paper ticket where permitted by the Director). 

Timetable means a chronological list of each Local Service to be provided by an Operator, on 

each day, including the times for arrival and departure and the times for arrival at each 
intermediate stopping point, as set out in Part B of Schedule 1. 

Transaction Documents means, collectively: 

(a) this document; 
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any AO Direct Deeds; 

the ATS Agreement; 

the NTS Services Agreement; 

the Termination Transfer Agreement; 

each Termination Depot Option Deed; 

any End of Term Depot Option Deed; and 

any Related Service Contract. 

Transfer Date means: 

(a) if a Transfer Notice is given at least 30 days prior to the Tennination Date the 
Tennination Date; or 

if a Transfer Notice is given less than 30 days prior to the Tennination Date the date that 
is 30 days after the Transfer Notice is given. 

Transfer Notice means a notice given by the Director to the Nominated Operator under clause 
30.1. 

Transfer Price means the total purchase price calculated under Schedule 7 payable for the 
acquisition of the Assets under clause 30. 

Transport Act means the Transport Act 1983 (Victoria). 

Transport Information means, in relation to the Local Services, the following infonnation: 

Timetables; 

details of each Route, with Bus Stops and zones (where relevant) indicated; 

details of Fares; 

details of Contract Bus types (low floor or otherwise) operating the Local Services; 

details of planned and unplanned disruptions to the Local Services, including altemative 
transport arrangements; and 

any other inforination about the Local Services that a user of public transport services 
would reasonably require. 

TTA means the Public Transport Ticketing Body operating as the Transport Ticketing Authority. 

Urgent Service Change means a change to the Local Services of the kind referred to in 

clause 8.10. 

Vehicle Service Kilometres has the meaning given to that term in Schedule 3. 

VF-PP means the Victorian Industry Participation Policy introduced by the State government in 

April 2001. 

VIEPP Implementation Plan means the plan set out in Annexure E, as amended from time to time 
in accordance with the VEPP. 

VIPP Statement means the statement set out in Annexure D, as amended from time to time in 

accordance with the VfPP. 

Warranties means the warranties in Schedule 5. 



1.2 Interpretation 
In this document, unless the context otherwise requires, the following r-ules of construction will 
apply in the interpretation of this document: 

(a) unless a contrary intention appears expressly, the terTn may when used in the context of a 
power, right or remedy exercisable by the Director means that: 

no right, interest or expectatibn of any kind is created in any Operator in respect of 
that power, right or remedy or its exercise or otherwise; 

words and expressions defined in the Transport Act or in the PTCA and italicised in this 
document will, unless a contrary intention appears expressly or unless the same word or 
expression is defined in this document, have the same meaning where used in this 
document; 

the singular includes the plural and vice versa and a reference to any gender includes the 
other genders; 

a reference to a clause, schedule or annexure is to a clause, schedule or annexure of or to 
this document; 

a reference to a contract or document (including the PSR and the Bus Replacement 
Program) is to that contract or document as amended, novated, supplemented or replaced 
from time to time; 

a reference to a person includes a corporation, firm, partnership, association, trust, joint 
venture, authority, Goveminent Body or, other legal entity and vice versa; 

a reference to any legislation or legislative provision is to that legislation or provision as 

amended, modified, re-enacted, consolidated or replaced from time to time and includes 
any regulation or other instrument issued under that legislation or provision; 

a reference to a party or person includes the successors and permitted assigns of that party 
or person; 

0) the terms subsidiary, votingpower, control, relative, body corporate and associate have 
the meanings given to those terins in the Corporations Act; 

0) if any amount is payable under this document on a day which is not a Business Day, that 
amount must be paid on the next day that is a Business Day; 

(k) headings and sub-headings are for convenience and do not affect interpretation; 

where an expression is defined, another part of speech or grammatical form of that 
expression has a corresponding meaning; 

the meaning of general words is not limited by specific examples introduced by including, 
or for example, or similar expressions; 

(n) a general obligation imposed on an Operator must not be read down or limited by 
reference to a more specific obligation, unless this document expressly provides 
otherwise; 
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the Director can exercise that power, right or remedy in his absolute and unfettered 
discretion; 

the Director has no obligation to any Operator or any other party to do so, or to 

consider whether to do so; and 



where a party releases another party from Claims, it will be deemed to have released the 
other party from all Claims which it has, but for the execution of this document might 
have had, or may have in the future in respect of the relevant subject matter; 

where a power, right or remedy is conferred on the Director under any Transaction 
Document, that power, right or remedy is in addition to, and not in substitution of, any 

other power, right or remedy conferred on the Director at Law or under another 

Transaction Document; and 

the Director may rely on any waiver by any Operator of any rights or powers, including 

statutory rights or powers. 

1.3 Priority of interpretation 
(a) If there is any inconsistency between a provision of a Transaction Document and a 

provision of the PTCA, the provision of the PTCA will prevail. 

(b) If there is any inconsistency: 

within the provisions of a T.ransaction Document, the provision which imposes the 
higher standard on an Operator will prevail; and 

between the provisions of any two or more Transaction Documents, the 
Transaction Documents will be given priority in interpretation in the following 
order to the extent of any inconsistency: 

this document; 

any AO Direct Deeds; 

the ATS Agreement; 

the NTS Services Agreement; 

the Tennination Transfer Agreement; 

the Tennination Depot Option Deeds and any End of Terin Depot Option 

Deeds; and 

any Related Service Contract. 

(c) Where there is An inconsistency between a direction or requirement of the Director, a 
Director's Associate or any other person entitled under a Transaction Document or 

otherwise to make such a direction or requirement and the provision of a Transaction 
Document then the Transaction Document provision will prevail. 

2. Director's powers and discretions 

2.1 Delegation 

The Director is pennitted under section 9(7) of the Transport Act and section 35(2) of the PTCA 

to delegate his powers under the Transaction Documents to another person. If he does so, he 

agees to provide a copy of the delegation to the Nominated Operator within five Business Days 
of a request by the Nominated Operator and each Operator will be entitled to rely oii that notice of 
delegation. 

2.2 Director's discretion 
The parties acknowledge and agee that in the interpretation of this document: 
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anything which the Director does, fails to do or purports to do under his executive powers 
or his functions and powers under any Law will not be deemed to be an act or omission by 

the Director under this document; 

unless by Law, or in the exercise of his executive powers, the Director has a duty or is 

required to act or not act, the Director is not relieved from any Claim that an Operator may 
have against the Director for exercising or not exercising any of his functions or powers in 
a manner contrary to an express obligation of the Director under this document, the 
existence of any obligation and the existence and amount of any Claim to be assessed 
assuming clause 2.2(a) does not apply; 

nothing in a Transaction Document will in any way: 

prevent the exercise of any statutory power or discretion by any Government 
Body; 

require the Director to exercise a power or discretion in a manner that promotes 
the objectives and expected outcomes of a Transaction Document if the Director 
regards that exercise as not in the public interest; 

require the Director to develop or implement new pblicy in a manner that is only 
consistent with the objectives and expected outcomes of a Transaction Document; 

require the Crown in right the State to legislate in the future in a manner that is 

only consistent with the objectives and expected outcomes of a Transaction 
Document; or 

require the Director to act in any other way that the Director regards as not in the 
public interest. 

2.3 Consents and approvals 
Unless expressly provided otherwise, if the doing of any act, matter or thing under a Transaction 
Document is dependent on the consent or approval of the Director, the consent or approval may 
be given conditionally or unconditionally or withheld by the Director, in his absolute and 
unfettered discretion. 

2.4 Procurement 
A reference in this document to the Director's right to conduct a procurement process, toprocure 
the Local Services on Termination, or to procure Other Services during the Term, includes the 0 
right to conduct a limited or open tender, engage in bilateral negotiations or award a service 
contract on any other basis and conditions whatsoever. 

2.5 Transfer of functions 
The Operator acknowledges that the Direc'tor may be reconstituted, renamed or replaced and that 
some or all of the powers of the Director may be transferred to, or vested in, a Govemment Body. 
If that occurs, references in the Transaction Documents to the Director must be deemed to refer, 
as applicable, to that reconstituted, renamed or new entity to the extent that the entity has assumed 
or has had transferred to it or vested in it those powers. 

3. Conditions precedent 

3.1 Conditions 
This document (other than clauses 1, 2, 3, 3 7, 3 9, 41 and 42, which will commence on the date of 
this document) operates from the Commencement Date and is conditional on receipt by the 
Director of 
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an Operator Authorisation Certificate; 

evidence to the satisfaction of the Director that the Operators have complied with 

clause 33; 

the Operators' Service Plan in a form satisfactory to the Director; 

the Performance Bond; 

a counterpart of a Release Deed in relation to each Previous Contract executed by the 

relevant Operator; 

a counterpart of the Tennination Transfer Agreement executed by each Operator and or 
any relevant Associated Operator as required; and 

a counterpart of each Tennination Depot Option Deed executed by the relevant Operator 

or the relevant Associated Operator as required, 

unless otherwise waived by the Director. 

3.2 Commitment to satisfy the conditions precedent 

The Operators agree to use reasonable endeavours to satisfy, or procure the satisfaction of, the 

conditions precedent in clause 3.1 by the Commencement Date. 

3.3 Satisfaction of conditions precedent 
When the Director is satisfied that each of the conditions precedent in clause 3.1 has been 

satisfied, the Director agees to notify the Nominated Operator in writing immediately. 

3.4 Consequences of non-fulfilment of conditions precedent 
If the conditions precedent in clause 3. 1 are not satisfied by the Operators or waived by the 

Director by the Commencement Date, then the Director may terminate this document and any 

other Transaction Document to which he is a party by notice in writing to the Nominated Operator 

with immediate effect and: 

this document will be of no further effect; and 

afterwards no party will have any other rights or obligations under it, except under clauses 

1, 2, 3, 37, 39, 41 and 42 which survive tennination, and in respect of any obligations 

0 arising or rights accrued as a result of a breach of this document. 

4. Warranties 

4.1 Warranties Correct 
The Operators and the Parent Guarantor represent and warrant to the Director that the Warranties 
are at the date of this document, and will be at the Commencement Date, true, correct and not 
misleading, except as disclosed in writing to and accepted by the Director prior to the relevant 

date. 

4.2 Notification of Change 

The Operators agee to notify the Director immediately on becoming aware that any of the 

Warranties has become untrue or misleading. 

4.3 Reliance on Representations and Warranties 
The Operators and the Parent Guarantor acknowledge that the Director has entered, or will enter, 

into the Transaction Documents in reliance on the Warranties. 



4.4 No representations or warranties by the Director 
The Operators and the Parent Guarantor acknowledge that, before entering into any Transaction 
Document, they made all enquiries that they wanted to make in relation to the subject matter of 
the Transaction Documents, and they did not rely on any representation or warranty by or on 
behalf of the Director. The Operators and the Parent Guarantor waive all Claims in connection 
with any representation or warranty made by or on behalf of the Director. 

5. Term 

5.1 Term 

The tenn of this document commences on the Commencement Date, and subject to clause 5.3, 

expires on 30 June 2015 unless Terininated earlier under clause 28. 

5.2 Renewal 

(a) The Renewal Conditions are that each Operator and each Associated Operator as the case 
may require has consistently throughout the Term: 

supported and cooperated with all interested parties in relation to the 
implementation of the State's public transport policy initiatives; 

assisted the Director by providing Special Event Services where requested to do 
so; 

cooperated with the Director, the StAte and neighbouring operators in relation to 
the procurement and operation of Other Services, State Projects and NBT Services 
(if any); 

participated in industry related initiatives, including marketing and promotion by 
Metlink and new ticketing and or information systems; 

not hindered or prevented, and has cooperated with, the Director in the 
establishment and implementation of the Perfonnance Monitoring Regime; 

met, exceeded or demonstrated a continuous improvement in their performance 
measured against, the Performance Benchmarks. 

(b) The Renewal Conditions will be deemed to have been satisfied unless, at the date that is 

six months prior to the End of Tertn, a Non Compliance Notice issued in relation to a Non 
Compliance Event of the kind referred to in clause 26. 1 (e) has not been resolved under 
clauses 26.3 and 26.4 (as the case may require). 

(c) If the Renewal Conditions are deemed to have been satisfied under clause 5.2(b), the 
parties agree to enter into a new service contract for the provision of the Local Services 
for three years (but reduced by any period for which the Term is extended (if at all) under 
clause 5.3), commencing on the day after the End of Term (New Contract). The parties 
agree to enter into the New Contract no later than the date which is four months prior to 
the End of Tertn. 

(d) The New Contract will (except for its term) be on the same tertns and conditions as this 
document. The Director will prepare the New Contract. 

(e) If any Operator or any Associated Operator is in breach of any Transaction Document 
after the date referred to in clause 5-2(b) and a Show Cause Termination Event has 
occurred, then the Director is not obliged to enter into the New Contract or, if he has, he 
may avoid it before it commences and no Operator will have any Claim against him. 
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5.3 Extension 

The Director may: 

by giving the Nominated Operator at least six months written notice; or 

if the Renewal Conditions are not deemed to have been satisfied under clause 5.2(b), by 
giving the Nominated Operator written notice within five Business Days after the date 
referred to in clause 5.2(b), 

extend the Term on the same terms and conditions as this document for 12 months. 

6. Provision of Local Services 

6.1 Local Services 
Each Operator agees to provide the Local Services listed next to that Operator's name in Part A 
of Schedule I during the Tenn. 

6.2 Exclusivity 
Each Operator's right to provide Local Services under this document is: 

conferred under Part 3 of the PTCA; and 

subject to this document and the PTCA, an exclusive right during the Tertn to the extent 
specified in Schedule 1. 

6.3 Separate service contracts 
The parties acknowledge that: 

this document constitutes a separate and distinct service contract between the Director and 

an Operator in relation to that Operator's provision of Local Services under this clause 6; 

the Operators have appointed the Nominated Operator to act as their representative in 

relation to certain matters of administration specified in this document; 

in relation to each Operator's service contract, the service contracts held by the other 
Operators are Related Service Contracts; and 

each Operator may be an affected service contract holder under Division 4 of Part 3 of the 
PTCA and, if it is, has the rights contained in that Division which are exercisable subject 
to the Practice Note for New Services. 

6.4 No ownership 
Nothing in, or contemplated by, the Transaction Documents confers on any Operator or any 
Associated Operator any ownership of, or property or proprietaiy right in or over, any Routes or 
the Region or, except to the extent stated in clauses 6.1 and 6.2, any other right or interest to 
operate any regular passenger service or other transport service. 

6.5 Further term 
Nothing in, or contemplated by, the Transaction Documents creates any right, interest or 
expectation of any kind in any Operator or any Associated Operator to provide, or be 
invited to provide, the Local Services after the Tenn. 

Nothing in, or contemplated by, the Transaction Documents precludes any Operator from 
participating in any procurement process for the Local Services after the Tenn, except 
where there has been a Tennination. 
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VA Subcontracting 

7.1 Consent required 
(a) Each Operator agrees not to engage any subcontractor (other than another Operator) to 

perform any of its obligations under this document unless: 

it obtains the prior written consent of the Director; or 

the proposed subcontracting relates to obligations which are not material and are 

not likely to materially adversely affect: 

the Operator's ability to provide Local Services; or 

the Continuity of the Local Services; or 

the Director's rights under a Transaction Document. 

(b) The Nominated Operator agrees to advise the Director in writing promptly of any 

subcontractor appointed by any Operator following receipt of the Director's consent under 

clause 7. 1 (a)(i). 

(c) Any Subcontractor engaged to provide a regular passenger service must hold the 
appropriate Accreditation. 

7.2 Responsibility for subcontractor 
An Operator: 

is not, by reason of having engaged a subcontractor, relieved of any of its liabilities or 

obligations under this document; 

is responsible for each subcontractor engaged by it as if all the acts and omissions of the 

subcontractor were its own acts and omissions; and 

agrees, where this document requires it to do so, to procure that each Subcontractor it 

appoints engages in, or refrains from engaging in, conduct of the kind required or 
prohibited by this document. 

7.3 Direct deeds 

Each Operator agrees to procure that each Subcontractor engaged by it under clause 7. 1 (a)(i) if 
required by the Director enters into an AO Direct Deed with the Director before that 
Subcontractor commences the provision of any obligations under this document. 

7.4 Associated Operator Warranties 
The Operators and the Parent Guarantor represent and warrant that, at the time an Associated 
Operator is engaged, the Warranties are true in respect of that Associated Operator, except as 

disclosed in writing to the Director and approved by the Director prior to the consent given under 

clause 7. 1. 

7.5 Relationship with Associated Operators 
The engagement of any Associated Operator to provide any of the Local Services under this 
clause 7 is a subcontract relationship between the relevant Operator and the Associated Operator 
and does not create any new relationship between the Director and the Associated Operator. 

8. Service Adjustments and New Services 

8.1 Overview 
The parties acknowledge and agree that: 

0 

I* 
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a Service Adjustment will be made under this clause 8; 

a New Service will be awarded under Division 4 of Part 3 of the PTCA and in accordance 
with the Practice Note for New Services; and 

a New Service (that is not an Other Service) awarded to an Operator under the PTCA will 

be implemented in accordance with clause 8.4. 

8.2 Service Adjustments requested by Operator 
The Nominated Operator may propose to the Director a Service Adjustment in respect of 
an Operator by submitting to the Director a Service Adjustment Template. 

The Director may consult with stakeholders in detennining the appropriateness of the 
relevant Operator's proposal to implement the Service Adjustment requested by the 
Nominated Operator. 

The Director may liaise with the Nominated Operator in relation to any Service 
Adjustment Template and may require the Nominated Operator to resubmit the Service 
Adjustment Template with suggested amendments. 

0 (d) The Director is not required to consider any request for a Service Adjustment if he 
considers reasonably that the request constitutes a New Service. 

8.3 Service Adjustments required by Director 
The Director may give the Nominated Operator notice that he requires a Service 

Adjustment in respect of an Operator to be made (including details) (Service Adjustment 
Notice). The Director may give the Nominated Operator a new or modified PSR (New 
PSR) with any Service Adjustment Notice. 

If the Nominated Operator considers it necessary to do so it may liaise with the Director in 

relation to any Service Adjustment Notice prior to submitting a Service Adjustment 
Template under clause 8.3(c). 

The Nominated Operator agees to submit to the Director a Service Adjustment Template 
that is consistent with the Service Adjustment Notice and any New PSR within 20 

Business Days of receiving the Service Adjustment Notice (or two Business Days if the 
Service Adjustment required is a Temporary Service Change). 

E (d) The Director may consult with stakeholders in determining the appropriateness of the 

relevant Operator's proposal to implement the Service Adjustment required by the 
Director. 

(e) The Director may liaise with the Nominated Operator in relation to any Service 
Adjustment Template and may request the Nominated Operator to resubmit the Service 
Adjustinent Template with suggested amendments. 

8.4 New Services 
(a) If an Operator has been awarded a New Service (other than an Other Service) by the 

Director under Division 4 of Part 3 of the PTCA and in accordance with the Practice Note 
for New Services, the Director agrees to give the Nominated Operator notice (New 
Service Implementation Notice) requesting the Nominated Operator to submit a New 
Service Template in relation to the New Service. The Director may give the Nominated 
Operator a new or modified PSR (New PSR) with any New Service Implementation 
Notice. 



If the Nominated Operator considers it necessary to do so it may liaise with the Director in 

relation to any New Service Implementation Notice prior to submitting a New Service 
Template under clause 8.4(c). 

The Nominated Operator agrees to submit to the Director a New Service Template that is 

consistent with the New Service fmplementation Notice and any New PSR within 20 

Business Days of receiving the New Service Implementation Notice. 

The Director may liaise with the Nominated Operator in relation to any New Service 
Template and may request the Nominated Operator to resubmit the New Service Template 
with suggested amendments. 

8.5 Director's Response to Operator 

(a) The Director agrees to notify the Nominated Operator within 20 Business Days (or two 

Business Days if the Service Adjustment required is a Temporary Service Change) of 
receiving the original or resubmitted Service Adjustment Template or New Service 
Template from the Nominated Operator under clause 8.2, 8.3 or 8.4 as the case may be 
that: 

. the relevant Operator's proposal to implement the Service Adjustment is approved 
(and any conditions attached to that approval, including the date for 
commencement of the Service Adjustment); 

provided the New Service Template is consistent with the offer submitted by the 
Nominated Operator, and accepted by the Director, in relation to the New Service, 
the New Service Template is approved; 

the relevant Operator's proposal to implement the Service Adjustment is rejected 
(including reasons for the rejection); or 

the Director requires further time to consider the Service Adjustment Template 
and the reasonable time by which the Director will have made his decision. 

(b) The date nominated by the Director as the date for commencement of an approved Service 
Adjustment or New Service as the case may be should, where reasonably practicable, 
allow sufficient time for the relevant Operator to meet the Performance Benchmark 
applicable to the relevant Metlink KPI. 

8.6 Adjusted Operators' Service Plan 

If a Service Adjustment or New Service is approved by the Director under clause 8.5, the 
Nominated Operator agrees to: 

submit to the Director a new or revised Operators' Service Plan taking into account the 
relevant Service Adjustment or New Service as the case may be within 20 Business Days 
of receiving notification of approval from the Director; and 

provide Metlink with the revised Transport Inforrnation relating to the approved Service 
Adjustment or New Service as the case may be in accordance with clause 17.2. 

8.7 Effective Date of Service Adjustment or New Service 

The Local Services will be amended from the date referred to in an approval notice given by the 
Director under clause 8.5(a)(i) or 8.5(a)(ii) to take into account the approved Service Adjustment 
or New Service as the case may be and the parties agree to amend Schedule I accordingly. 

8.8 Adjusted Local Service Payments 

The Local Service Payments will be adjusted under Schedule 3 to take into account a Service 
Adjustinent or New Service approved by the Director. 
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8.9 Service Review 
(a) The Director may, on giving the Nominated Operator at least five Business Days prior 

notice, call for a meeting of the parties to review the Local Services (Review Meeting). 

(b) The issues to be discussed at a Review Meeting may include: 

goverrunent policies and initiatives with respect to the provision of bus services; 

increasing patronage while maintaining an appropriate level of access to passenger 
transport services for all persons in a Region; 

the effectiveness of the existing Routes; 

proposals to effect an integrated bus network or provision of NIBT Services; 

proposals for introducing Other Services and the resulting adjustments that may be 

required to the Local Services; 

proposals for Service Adjustments and New Services; 

proposals for improvements to the PSR and overcoming any identified 
inefficiencies; 

trends or changes in demographics, land uses, traffic congestion and infrastructure 
that impact on the provision of the Local Services; and 

any other issues that the Director reasonably considers appropriate. 

(c) Following a Review Meeting, the Nominated Operator may request, and or the Director 
may require, Service Adjustments and or New Services, in which case the relevant 
procedures outlined in this clause 8 must be initiated. 

(d) In relation to a Review Meeting, the Nominated Operator agrees to ensure that: 

appropriately qualified and authorised Staff are present; 

it provides timely comments on interim findings arising from the Review Meeting; 
and 

it provides to the Director infonnation relating to the cost and operational 
implications of any recommended and proposed Service Adjustments. 

8.10 Urgent Service Changes 
(a) In addition to its right under clauses 8.2, an Operator may, without prior notice to the 

Director, vary an aspect of Local Services it provides to maintain operation of a Route if it 
is reasonable for it to do so in response to an emergency and for so long as the emergency 
continues, including: 

to ensure the safety of the community, passengers or Staff, and 

due to temporary road works or other obstacles beyond the reasonable control of 
that Operator affecting the completion of a timetabled Route. 

(b) The relevant Operator agrees to, as soon as is reasonably practicable, notify the Director 
of the change made and, in any event, within 48 hours after the variation is first effected. 
If that Operator considers on reasonable grounds that the duration of the temporary 
variation will be more than 48 hours, that Operator agrees to notify the Director 
accordingly and the variation will be deemed to be a request under clause 8.2 for a Service 
Adjustment in the nature of a Temporary Service Change. 
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The relevant Operator agrees to use its best endeavours to provide prospective users of 
Local Services provided by it and Metlink (in accordance with clause 17.2) with notice of 
the urgent variation (including revised daily Timetables if applicable). 

The relevant Operator must revert to provision of the original Local'Services as soon as 

the emergency has ceased, and in any event, within 48 hours after the variation is first 
effected (unless the Director has approved a request for an extension). 

The Local Service Payments will be adjusted for Urgent Service Changes under 
Schedule 3. 

8.11 Review of Service Adjustments 
Within a reasonable period determined by the Director (having regard to the nature of the Service 

Adjustment) after a Service Adjustment has been implemented, the Director and the Nominated 
Operator agree to review jointly and evaluate the Service Adjustment and consider its 

appropriateness and whether any further action needs to be taken. Eac 
' 

h review and evaluation 
will consider any complaints received regarding the Service Adjustrnent and the action taken in 

response to the complaints. 

8.12 Minimum requirements only 0 
The Operators' Service Plan sets out the minimum requirements only of the Operators to meet 
their obligations to provide the Local Services. The Operators are permitted to can-y out or 
implement any additional measures they wish to ensure that they meet their obligations, provided 
that: 

they do so in compliance with the Transaction Documents; and 

the additional measures implemented are consisterit with the PSR. 

8.13 Provision of Flexible Services 

The Nominated Operator agrees to submit a Service Adjustment Template to the Director 
in relation to any change any Operator makes to the way in which it provides the Flexible 
Services within two Business Days of making the change. The Nominated Operator also 

agrees to provide Metlink with the revised Transport Infortnation relating to that change in 

accordance with clause 17.2. 

The Local Service Payments will be adjusted for changes to Flexible Services under 
Schedule 3. 

8.14 Non Service Changes 
If the Director requires a Non Service Change affecting an Operator, the Director agrees 
to issue a written notice (Non Service Change Notice) to the Nominated Operator: 

0) detailing the change sought, including when it is to take effect, the changes (if 
any) required to this document and the relevant perfonnance requirements; and 

(H) seeking details from the Nominated Operator of the impact (if any) on 

performance of Local Services and the relevant Operator's quote to implement the 

Non Service Change. 

Not later than five Business Days after the receipt of a Non Service Change Notice, the 
Nominated Operator agrees to prepare and provide to the Director a submission (NSC 

Submission) which must: 

0) indicate the impact of the proposdd Non Service Change on Local Services; and 
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(ii) provide a detailed quotation (with supporting documents) for implementing the 

proposed Non Service Change, including any adjustment it considers necessary to 
the Local Service Payments. 

(c) Not later than five Business Days after the receipt of the NSC Submission, the Director 
agrees to: 

accept the NSC Submission and direct the Operator (by notice in writing to the 
Nominated Operator) to implement the Non Service Change and the Operator 
agees to do so promptly, and the parties agee to amend Schedule 3 to reflect the 

adjustment to the Local Service Payments set out in the NSC Submission; or 

reject the NSC Submission and direct the Operator (by notice in writing to the 

Nominated Operator) to implement the Non Service Change and the Operator 
agrees to do so promptly; or 

advise the Operator (by notice in writing to the Nominated Operator) that the 
Director will not be proceeding with the proposed Non Service Change. 

(d) If the Director rejects the NSC Submission and issues *a direction under clause 8.14(c)(ii), 
the Director will amend Schedule 3 to adjust the Local Service Payments to reflect the 

Director's reasonable assessment of the incremental cost increase lor decrease to the 
Operator in implementing the Non Service Change. The Director's assessment may be 
disputed under clause 39. 

(e) A Non Service Change proposed by the Director must be within the general scope of the 

obligations of an Operator under this document. 

IN Other Services 

9.1 Procurement 
Each Operator acknowledges that: 

during the Tenn the Director may procure Other Services; and 

the Service Adjustment process provided for in clause 8 does not apply to the procurement 

or implementation of any Other Service. 

9.2 Rights to Other Services. 
If Division 4 of Part 3 of the PTCA does not apply to the particular Other Service then: 

no Operator has any right, interest or expectation to be invited to provide that service; and 

the Director may determine the method of procurement and award of any Other Service 

Contract. 

9.3 Other Service Contracts 

If an Operator is awarded the right to provide an Other Service, the provision of that Other 
Service will be documented and govemed under an Other Service Contract and not this document. 

9.4 Effect of Other Services 
(a) Each Operator acknowledges that the nature of an Other Service awarded to any other 

Operator, Another Operator or Bus Operator is that it may: 

cross over or through, or run along, any part or all of a Route or Region listed next 

to its name in paragraph I of part A of Schedule I (Overlap); and or 
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consume, dispense with, or require a Service Adjustment to, parts or all of the 
Local Services provided by that Operator (Adjustment); and or 

extinguish or modify its exclusive rights to provide Local Services to the extent 
necessary to enable the Other Service to be provided. 

(b) To the extent that an Other Service awarded to another operator results in an Overlap or an 
Adjustment: 

each Operator agrees not to do anything that will impede or frustrate the provision 
of the Other Service (except where it is complying with its obligations under this 
document); 

the Adjustment will be effected under clause 8.3 as a Service Adjustment required 
by the Director; 

subject to any payment under Schedule 3 and any adjustment to Local Service 
Payments, each Operator releases the Director and the Director's Associates from 
any Claim in relation to the award, provision and or operation of the Other Service 
on a Route or in a Region identified in paragraph I of part A of Schedule 1; 

each Operator agrees not to make any Claim against Another Operator or Bus 
Operator who provides the Other Service on a Route or in a Region because of the 
award, provision and or operation of that Other Service to or by any other 
Operator, Another Operator or Bus Operator; and 

the Operators and the Director agree to participate in the process referred to in 
clause 9.6(a). 

9.5 Non-bus services and State projects 
Each Operator acknowledges that the State may, during the Term, establish directly or 
indirectly: 

0) additional non-bus transport services and or infrastructure (including any bus 
tracking system) (NBT Service); and or 

(ii) undertake major projects in a Region or affecting the Routes but which do not 
involve the establishment directly or indirectly of additional non-bus transport 
services (State Project). 

If requested in writing by the Director to do so, and subject to the obligations imposed on 
each Operator by the Transaction Documents, each Operator agrees to cooperate with the 
State and relevant Goverment Bodies and their agents and contractors (Project Parties) 
in relation to the establishment, commissioning and operation of any: 

0) NBT Service and State Project by: 

assisting the Project Parties to implement arrangements, procedures and 
protocols to minimise disruptions to the Bus Operations; 

providing any response, information, assistance or documentation 
reasonably requested by a Project Party within a reasonable time of the 
request; 

conducting the Bus Operations in a way that facilitates the completion and 
or operation of the NBT Service or State Project in a safe, expeditious and 
cost effective manner; 
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mitigating loss or damage suffered by any Operator as a result of the 
establishment, commissioning and or operation of the NBT Service or 
State Project ; and 

doing all other things reasonably required by a Project Party to facilitate 
the establishment, commissioning and or operation of the NBT Service or 
State Project, 

subject to being reimbursed for any direct and substantiated expenses solely 
related to compliance; and 

(ii) State Project by allowing the NBT Parties reasonable access to Contract Depots to 

facilitate any designing, constructing, testing and commissioning related to the 
State Project. 

(c) To the extent a NBT Service results in an Overlap or an Adjustment, each Operator: 

consents to any Overlap and any Adjustment; 

agees not to do anything-that will impede or frustrate the provision of the NBT 
Service (except where it does that thing in complying with its obligations under 
this document); 

acknowledges that the Adjustment will be effected under clause 8.3 

releases the Director and the Director's Associates from any Claim in relation to 
the award, provision and or operation of the NBT SerVice 6n a Route or in a 
Region identified in paragraph I of part A of Schedule 1; and 

agrees not to make any Claim against the provider of the NBT Service in relation 
to the provision of the NBT Service on a Route or in a Region identified in 

paragraph I of part A of Schedule I because of the award, provision and or 
operation of that NBT Service to or by any other Operator, Another Operator or 
Bus Operator. 

9.6 Review of Local Services 
(a) If the net result of the implementation of the relevant Other Service, NBT Service or State 

Project (OS Implementation) is that the Vehicle Service Kilometres immediately after 
the OS fmplementation are, orwill be, less than the Base Vehicle Service Kilometres, then 
the Director and the Nominated Operator agree to meet to discuss and consider (Review) 
the following: 

the Operators' concems about the impact of the Other Service, NBT Service or 
State Project on its Vehicle Service Kilometres; 

the Director's pipeline of New Services and Service Adjustments affecting the 
Operators, including timing; 

the Nominated Operator's opinion and submissions as to proposed future demand 
for additional local services, including any business case put forward by the 
Nominated Operator; 

the Director's proposals to implement Other Services, NBT Services or State 
Projects affecting neighbouring Bus Operators; and 

the possibility of reallocating to any Operator some of Another Operator's Local 
Services, including any associated rights. 
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If a Review has already been conducted under clause 9.6(a), then the net result of an OS 
Implementation will be assessed by comparing the Vehicle Service Kilometres 
immediately after the OS Implementation to the Vehicle Service Kilometres immediately 
after the last Review was conducted. 

If the Director proposes to implement an Orbital SmartBus Service that differs from those 
delineated in Annexure 1, then prior to doing so the parties agree to participate in a 
Review process of the kind set out in clause 9.6(a). 

Nothing in this clause 9.6: 

10.2 

(iv) obliges the Director to do anything under a service contract with Another Operator 
that would result in a service change or adjustment under that contract. 

Special Events 

Request to provide Special Event Services 
Subject to clause 10. l(b), where a Special Event is within any Region or proximate to the 
Routes and the bus services required by the Director to service the Special Event are not 
provided for in the Operators' Service Plan as part of the Local Services, the Director 
agrees to request the Nominated Operator to provide, or to procure another Operator to 
provide, Special Event Services in relation to that Special Event. 

Where the proposed Special Event Services are within more than one Bus Operator's 
region or proximate to more than one Bus Operator's routes or the total amount anticipated 
to provide the Special Event Services is expected to exceed $100,000 (adjusted annually 
by the Annual CPI Index during the Terrn), then the Director may detennine the method 
of procurement and award of the Special Event Services. 

For the purpose of clause 10. 1 (b), the Annual CPI Index means the CPI Index for the most 
recent September Quarter at that time divided by the preceding September Quarter, where: 

CPI Index means the Melboume Consumer Price Index ABS Publication No. 6401.0; and 

Quarter means the three months ending on 30 September. 

No obligation to provide Special Event Services 
No Operator is under any obligation to provide any Special Event Services requested by 
the Director under clause 10. 1 (a) but has the right to do so and the Nominated Operator 
agees to notify the Director whether or not it or another Operator wishes to make an offer 
to do so within 10 Business Days of receiving the request. 

No Operator is under any obligation (and has no automatic or proprietary right) to provide 
any Special Event Services requested by the Director under clause 10. 1 (b) but the 
Nominated Operator agrees to notify the Director whether or not it or another Operator 
wishes to make an offer to do so within 10 Business Days of receiving the request. 
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affects any acknowledgement, release, consent, covenant or undertaking of, or 
given by, any Operator under any other provision of this clause 9; 

affects any procurement process that the Director is perinitted to conduct in 
relation to Other Services under clause 2.4 or this clause 9; 

creates any right, interest or expectation of any kind in any Operator to be 
awarded, or to provide, any New Services or Service Adjustment; and 

10 
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10.3 Operator's offer 
If the Nominated Operator notifies the Director under clause 10.2 that it or another 
Operator intends to make an offer to provide the Special Event Services the Nominated 
Operator agees to submit an offer as to the price (with relevant details including a plan of 
the manner in which the relevant Operator will provide the Special Event Services) at 
which the relevant Operator is prepared to provide the Special Event Services within a 

reasonable period after giving that notice (having regard to when the Special Event 
Services are required). 

The Director may accept or reject an offer made under clause 10.3(a) and must notify the 
Nominated Operator of his decision within 10 Business Days of receiving the offer. 

Despite clause 10.3(b) if an offer meets the specifications of the Special Event Services 
and is at the relevant Operator's marginal cost plus the Margin percentage applicable to 
Permanent Service Change Adjustments (described as NMP%) as set out in Schedule 3, 

then the Director agrees to accept the offer and clause 10.4 will apply. 

10.4 Provision of Special Event Services.by an Operator 
If the Director accepts an offer made under clause 10.3(a): 

the relevant Operator agrees to provide the Special Event Services in accordance with the 
plan submitted by the Nominated Operator under clause 10.3(a); 

the Special Event Services will form part of the Local Services to be provided by that 
Operator until they have been completed and that Operator agrees that they will be 

provided in compliance with this document; 

the provision of the Special Event Services does not require any Service Adjustment under 
clause 8; and 

that Operator agrees to work with the Director and other stakeholders in relation to the 
planning of the Special Event Services. 

10.5 Provision of Special Event Services by Another Operator 
If the Nominated Operator does not give thenotifications under clause 10.2 or 10.3(a) the 
Director may procure the Special Event Services from another person and the exclusive 
rights of the relevant Operator to provide Local Services in a Region or on the Routes are 
extinguished to the extent necessary to enable the Special Event Services to be provided 
but only for so long as the Special Event Services are provided. 

Each Operator: 

acknowledges that Special Event Services are not regular passenger services; 

acknowledges that the Special Event Services provided by another person may 

cross over or through, or run along, any part or all of any Route or Region; 

agrees not to do anything that will impede or fi-ustrate the provision of the Special 

Event Services; and 

releases the Director and the Director's Associates from any Claim in relation to 
the award, provision and or operation of the Special Event Services by another 
person. 

Consolidated LDcal Servic-es Contract Page 39 of235 

ME761132931 (W2003) 



11. Service plans, standards and obligations 

11.1 Operators' Service Plan 

The Operators' Service Plan from the Commencement Date until it is updated under the 
OSP Reconciliation Process will consist of all of the spreadsheet documents titled 
Operator's Service Plan as at 30 June 2006 lodged by the Operators as part of the ITN 
process and approved by the Director. 

The Nominated Operator agrees to lodge an updated Operators' Service Plan to I July 
2008 with the Director by 31 July 2008 that complies with the Operational Service Plan 
Template and Instructions given by the Director to the Operators with the ITN and that 
reflects the Local Services and service levels in Schedule I at the Commencement Date. 

The Director and the Nominated Operator agree to participate in good faith in a process 
developed and conducted by the Director to reconcile and verify the Operator's Service 
Plan lodged under clause 11. 1 (b) with Schedule I (OSP Reconciliation Process). 

The OSP Reconciliation Process will commence on or about I August 2008 and must be 
completed by 30 September 2008. It will also take into account any Pre Commencement 
Service Adjustments that may have been approved by the Director under clause 3(b) of 40 
Schedule I since the Comimencement Date. 

In relation to any Pre Commencement Service Adjustments that are approved by the 
Director under clause 3(b) of Schedule I after the OSP Reconciliation Process has been 
completed, the Nominated Operator agrees to revise the Operators' Service Plan 
accordingly and submit it to the Director at the same time as Schedule I is amended under 
that clause. 

Except as provided in this clause 11. 1, an Operators' Service Plan can only be revised or 
amended under clause 8. 

11.2 Service standards and service obligations 
Each Operator agrees to, and agrees to ensure that each Associated. Operator does: 

(a) comply with the Operators' Service Plan; 

(b) perform its obligations under this document: 

in a timely and expeditious way; 

in a way that is designed to prevent injury to or death of persons and damage to 
property; 

with the degree of skill, diligence, prudence and practice that would be expected 
by a skilled and experienced operator of bus services in Australia comparable to 
the size, scope and complexity of the Local Services provided by it; 

in a proper, competent, courteous, safe and reliable manner; and 

in a manner that affords passengers with optimal comfort levels, having regard to 
the nature of the passenger service and the condition and amenities of the relevant 
Contract Bus; 

(c) provide at least the Minimum Level of Service;. 

(d) use best endeavours to meet any applicable Perfortnance Benchmarks; 
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(e) provide Local Services having primary regard to the needs and interests of passengers and 
potential passengers and ensure that the Local Services are provided with a strong 
orientation towards customer satisfaction; 

(f) hold the necessary Accreditation and comply with all requirements to maintain that status 
during the Terrn; 

(g) comply with all applicable Authorisations and Laws in conducting the Bus Operations; 

(h) comply with any code of practice approved by the Minister under section 24A of the 
PTCA; 

0) cooperate with the operators of other transport services (including Other Services, NBT 
Services and local bus services conducted by Bus Operators) in a manner which facilitates 
and does not impede or frustrate the provision of those other services; 

0) comply with any Bus Leases; 

(k) comply with all safe working standards and practices reasonably required by the Director; 

provide Local Services only on roadways that are approved or designated by the 
appropriate Govemment Body for use by the relevant class of bus traffic; 

comply with any policies, protocols, standards, guidelines and reasonable directions of, or 
issued by, the Director or other Govemment Body relating to public transport; 

provide all necessary instructions and directions to Drivers to ensure the provision of 
Local Services in the manner required by this document; 

document and implement a process (with the other Operators) for: 

(i) the management of passenger complaints that is consistent with Metlink's 
complaint handling process; 

the handling of lost property; and 

the provision of Transport Information to Metlink and passengers within the 
timeframes provided for in the Metlink KPIs; 

conduct itself in a way that facilitates the exercise by a Step-In Party of the Step-in Powers 
and the transfer of the Local Services (and, if applicable, the Assets) to an Interim 
Operator or a Successor Operator under this document; and 

otherwise comply with the Transaction Documents. 

Buses use, maintenance and standards 

Requirements for Contract Buses 
In perfonning their obligations under this document the Operators agee to, and agee to ensure 
that each Associated Operator does: 

maintain enough Contract Buses to meet their obligations under this document; 

only use the best available Contract Buses at the time having regard to reasonable 
operational requirements and the condition, cleanliness, features and age of all Contract 
Buses; 

monitor and manage security and safety of Drivers and passengers on the Contract Buses; 

if required by the Director, use a particular type of Contract Bus on a particular Route 
subject to the Director having first consulted with the Nominated Operator and being 

12. 

12.1 



satisfied that the Operators have sufficient Contract Buses to comply with the direction 
without having a material adverse effect on the provision of the Local Services and no 
mdterial adverse cost impact; 

use their best endeavours to meet the Bus Loading Standards and, if any of those standards 
are not met, immediately notify the Director; 

and each Operator agrees that each Contract Bus must: 

be operated in accordance with the Bus manufacturer's specifications, recommendations 
and service standards; 

be operated and maintained in compliance with that Operator's Accreditation; 

have a current bus inspection certificate issued by an independent authorised inspector; 

not be used for any purpose other than the provisions of Local Services or Special Event 
Services other than in accordance with clause 13; 

if it is a SmartBus, be fitted with, and comply with the Director's requirements for the use 
of, SmartBus Equipment; 

(k) be refurbished as often as is necessary to ensure that the Contract Buses meet the 
requirements of this document; 

(1) be clean and tidy when providing the Local Services or Special Event Services; 

be in a safe operating condition at all times and be maintained, equipped and operated in 

compliance with all Laws that apply to the Contract Buses and the operation of a bus 
service in the State including the Disahility Standardsfor Accessible Puhlic Transport 
2002 (Cth) and accompanying guidelines under the Disahility Discrimination Act 2002 
(Cth); 

be fitted with appropriate security measures if required by the Director under clause 8.14; 

display on each vehicle where specified by the Director, illuminated destination signs 
stating the destination and the Route number; and 

meet or exceed any standards relating to vehicle design or presentation agreed between the 

Director and the BAV as being appropriate standard industry practice. 

Non-compliant Contract Buses 

The Operators agree to ensure that any Contract Bus that does not meet the requirements set out in 
clause 12.1 is removed from service as soon as practicable having regard to the nature of the 
failure and the best interests of passengers until it meets the requirements. The Operators agree to 
replace, or procure that an Associated Operator replaces, the non-compliant Contract Bus with a 
compliant one. 

Spares 

The Operators agree to maintain or procure the maintenance of an appropriate quality and quantity 
of spare parts and components during the Term to enable the Contract Buses to comply with the 
requirements of clause 12. 1. 

12.4 Audit of condition 
The Operators.agree to, and agr& to ensure that each Associated Operator does, allow the 
Director access to the Contract Buses to check at least on an annudl basis the compliance of each 
Contract Bus with the requirements in clause 12.1 or otherwise where the Director reasonably 
believes there has been a breach of clause 12. 1. The Director agrees to give the Nominated 
Operator at least three Business Days prior written notice of a proposed inspection of a Contract 
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Bus (except in the case of an emergency), and agrees to ensure that the inspection is carried out in 
a manner that will not cause disruption to the provision of the Local Services. 

12.5 Emergencies 
An Operator and oran Associated Operator may use replacement Buses which do not 
comply with the requirements of clause 12.1 or which are not Contract Buses 
(Replacement Buses) only in an emergency and only for the minimum period necessary 
to overcome the emergency and in any event, for no longer than 48 hours (unless 
otherwise approved by the Director prior to the expiry of the 48 hour period). 

If a Replacement Bus is to be used in an emergency: 

the relevant Operator agrees to notify the Director as soon as practicable (and, in 

any event not later than 24 hours after it is first used) explaining the particulars of 
the emergency and details of the Replacement Bus used; 

the relevant Operator agrees to ensure that the Replacement Bus is the best 
available Bus and at least complies with clauses 12. 1 (f), (g), (h), (1) and (m); 

the relevant Operator agrees to ensure that the use of the Replacement Bus will not 
materially adversely affect the provision of the Local Services; and 

(iv) the Local Service Payments will not be adjusted. 

12.6 Compliance with Bus Replacement Program 

(a) The Operators agee to, and agee to ensure that each Associated Operator does, replace 
Contract Buses in accordance with the Bus Replacement Progam and not otherwise add 
to, remove or withdraw any Contract Bus from service except if pennitted under clauses 
12.2, 14 or 2 1. 

(b) The Operators' costs of complying with clau'se 12.6(a) will be reflected in the change to 
the Fleet Payment under Schedule 3. 

13. Charter services and Other Uses 

If an Operator or an Associated Operator wishes. to use a Contract Bus for a purpose other than 
the provision of Local Services or Special Event Services (including any charter service) (Other 
Use) that Operator may do so provided the Other Use does not adversely affect: 

(a) the Operators' ability to provide the Local Services; or 

the Continuity of the Local Services; or 

(c) the Director's rights under a Transaction Document. 

14. Acquisition of Buses 

14.1 New Buses 
(a) If an Operator or an Associated Operator wishes to acquire a New Bus (other than as part 

of the Bus Replacement Program) in relation to which the Nominated Operator requests 
the Director to make New Fleet Payments under Schedule 3, the Nominated Operator 
agrees to submit a written application (New Bus Application) to the Director which 
specifies: 

(i) the reasons for the acquisition; and 

0 1 1 

(b) 
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(ii) details of the New Bus the rel'evant Operator or relevant Associated Operator 
proposes to acquire (including evidence that it satisfies the requirements for 
Contract Buses in clause 12. 1). 

(b) If the Nominated Operator is not seeking any increase in the Local Service Payments in 
connection with the New Bus then it is not required to obtain the Director's prior consent 
to the acquisition, but agrees that the New Bus forms part of the Assets and is subject to 
the Director's acquisition on Termination rights set out in clause 30. 

(c) Each Operator covenants and agrees to ensure the relevant Associated Operator covenants 
that the acquisition of any New Bus under clause 14. 1 (a) or (b) will not adversely affect: 

the Operators' ability to provide the Local Services; or 

. the Continuity of the Local Services; or 

the Directoi's rights under a Transaction Document. 

(d) If the Director directs an Operator or an Associated Operator to acquire a New Bus (other 
than as part of the Bus Replacement Program), the Nominated Operator agrees to submit a 
New Bus Application to the Director which specifies the details of the New Bus the 
releVant Operator or relevant Associated Operator proposes to acquire (including evidence 
that it satisfies the requirements for Contract Buses in clause 12. 1). 

14.2 Approval by Director 
The Director may approve or reject the New Bus Application and agees to advise the Nominated 
Operator of his decision within 15 Business Days of having received the New Bus Application. 

14.3 Acquisition and adjustments 
If a New Bus Application is approved any adjustment to the Local Service Payments 
resulting from the acquisition of a New Bus under this clause will be made in accordance 
with the provisions of Schedule 3. 

The Director agrees to amend Schedule 2 as soon as practicable after a New Bus is 
acquired. 

15. Contract Depots use, maintenance and standards 

The Operators agree to, and agree to ensure that each Associated Operator and associate of an 
Operator or an Associated Operator that owns a Contract Depot does: 

provide and maintain enough suitably located Contract Depots to meet their obligations 
under this document; 

maintain and repair the Contract Depots so as to ensure that the Contract Depots are 
always in a condition which enables the Operators to comply with their obligations under 
this document; 

comply with any Contract Depot Leases; and 

not change the use of a Contract Depot without the Director's consent if that change would 
adversely affect: 

0) the Operators' ability to provide the Local Services; or 

the Continuity of the Local Services; or 

the Directoes rights under a Transaction Document. 
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16. Acquisition of Depots 

16.1 Application for New Depot 
(a) If an Operator, an Associated Operator or an associate of any of them wishes to acquire a 

New Depot and the Nominated Operator requests the Director to increase the components 
of the Local Service Payments connected with that New Depot then the Nominated 
Operator agrees: 

(i) to submit a written application (New Depot Application) to the Director which 
specifies: 

details of the New Depot the relevant Operator or relevant Associated 
Operator proposes to acquire; 

the reasons for the acquisition; 

if the acquisition will be by way of purchase or Lease; 

whether the terms of the purchase or any Lease contain unusual or onerous 
tenns and if so, the relevant details of those tertns; and 

the adjustments to the Local Service Payments; and 

(ii) that any Lease of the New Depot forms part of the Assets and is subject to the 
Director's acquisition on Termination rights set out in clause 30; and 

(iii) that where the freehold is acquired either: 

the New Depot will be added to the land the subject of an existing 
Termination Depot Option Deed; or 

a new Termination Depot Option Deed relating to the New Depot will be 

delivered to the Director by the owner; and 

the New Depot will be the subject of any End of Ten-n Depot Option Deed 
delivered under clause 30.12. 

(b) If the Nominated Operator is not seeking any increase in the Local Service Payments in 

connection with the New Depot then the Nominated Operator is not required to obtain the 

Director's prior consent to the acquisition, but agrees: 

0) to notify the Director of the proposed acquisition as soon as reasonably practicable 
but in any event at least 30 Business Days prior to the acquisition; 

(ii) that any Lease of the New Depot fortns part of the Assets and is subject to the 
Director's acquisition on Termination rights set out in clause 30; 

(iii) that where the freehold is acquired either: 

the New Depot will be added to the land the subject of an existing 
Tennination Depot Option Deed; or 

a new Terrnination Depot Option Deed relating to the New Depot will be 

delivered to the Director by the owner; and 

the New Depot will be the subject of any End of Term Depot Option Deed 
delivered under clause 30.12; and 

(iv) to advise the Director as soon as practicable whether the tenns of the purchase or 

any Lease contain unusual or onerous terms and if so, the relevant details of those 
terms. 
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16.2 New Depot Covenants 
(a) Each Operator covenants, and agees to ensure any relevant Associated Operator or 

associate covenants, that the acquisition of any New Depot will not adversely affect the: 

Operators' ability to provide the Local Services; or 

Continuity of the Local Services; or 

Director's rights under a Transaction Document; or 

operating efficiency of the Bus Operations in a material way. 

1.21 The Director may reject a New Depot Application where he reasonably considers that the 
acquisition may adversely affect the: 

Operators' ability to provide the Local Services; or 

Continuity of the Local Services; or 

Director's rights under a Transaction Document; or 

operating efficiency of the Bus Operations in a material way. 

16.3 Acquisition adjustments 
If a New Depot Application is approved by the Director the parties agree that clauses 4 and 6 of 
Schedule 3 apply in relation to any adjustment to the Local Service Payments that is required. 

17. Metlink 

17.1 Operator acknowledgements 
Each Operator acknowledges that: 

Metlink currently provides various services to the Director relating to the whole public 
transport network in the Metropolitan Area under the Metlink Services Agreement; 

BAV currently provides various services to Metlink under the BAV Services Agreement 
to assist Metlink to fulfil its obligations'under the Metlink Services Agreement; 

as at the date of this document the Director, Metlink and BAV are negotiating the terms of 
a new tripartite agreement (Metlink Tripartite Agreement); and 

during the Term the Director, Metlink and the BAV intend to develop the Metlink 
Operations Manual. 

17.2 Operator obligations 
On and from the Commencement Date, each Operator agrees to, and agrees to ensure that each 
Associated Operator does: 

provide Metlink with complete, current, accurate and timely Transport Infonnation 
relating to each Local Service (including in relation to New Services, Service Adjustments 
and Urgent Service Changes); 

provide Metlink with complete, current, accurate and timely Transport Infonnation in 
relation to Special Event Services awarded to an Operator under clause 10; 

use its best endeavours to meet the Perfonnance Benchmarks for Metlink KPIs; 

provide Metlink with all support reasonably requested by Metlink in relation to its 
network marketing ftinction and obligations; 

recognise Metlink's advocacy role in relation to public transport; 
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a centralised arrangement exists between Metlink and the Director under which 
Metlink is responsible for the printing and distribution to passengers of Timetables 
in booklet fonn (Metlink Printing Arrangement); 

Metlink is responsible for the printing, installation and maintenance of Timetables 
and other Transport Information at Bus Stops, and in some cases has subcontracted 
that responsibility to third parties; and 

the efficacy of the Metlink website and Transport Infonnation at Bus Stops is 

dependent on the Operators' compliance with their obligations under clause 
17.2(a). 

The Operators have chosen to opt into the Metlink Printing Arrangement and therefore 
agrees not to print any Timetables or collateral -material itself. 

In addition to its obligation under clause 17.2(a), each Operator agrees to do all things 
necessary to support and facilitate the efficacy of the Metlink website. 

17.4 Notification of damage to Bus Stops 
Each Operator agees to, and agees to ensure that each Associated Operator does, notify Metlink 
(in the form approved by Metlink) as soon as it, or a Driver, becomes aware of- 

any structural damage to a Bus Stop; or 

any damage to a Timetable or other signage containing Transport Infortnation situated at a 

Bus Stop. 

17.5 Rebranding 
If an Operator changes its name, logo, branding or livery then that Operator agrees to replace 
promptly (at its own cost) all affected Timetables and signage. 

17.6 Operator Website 
(a) The Operators may (at their own cost) maintain a website relating to the Local Services. 
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comply with the Metlink Master Style Guide; 

participate if requested by Metlink (including attending meetings) in the activities of any 

specially focused committee or working group established by Metlink; 

provide Metlink with all support reasonably requested by Metlink in relation to its revenue 
protection function and obligations; 

0) provide Metlink with all support reasonably requested by Metlink in relation to any 
improvement projects undertaken by Metlink; 

provide Metlink with all support reasonably requested by Metlink in relation to its data 
collection and survey function, including allowing Metlink staff and authorised 
representatives access to the Bus Operations and the Assets; and 

(k) cooperate with the BAV to enable it to comply with its obligations under the Metlink 
Tripartite Agreement. 

17.3 Timetables 

(a) Each Operator acknowledges that: 

the principal sources for passengers of Transport Inforrnation for the Local 
Services are the Metlink website and printed Transport Information at Bus Stops; 

(ii) Metlink is responsible for the content and maintenance of the Metlink website; 



(b) If they do so, Transport Infonnation contained on that website must be: 

consistent with Transport Information provided to Metlink under clause 17.2(a); 
and 

directly linked to Metlink's website. 

18. Ticketing and fares 

18.1 Use and maintenance of the ATS 

Each Operator acknowledges that it has signed an ATS Agreement and agrees to comply, 
and ensure that each Subcontractor complies, with the ATS Agreement until the ATS is 
replaced. 

Each Operator agrees to cooperate with the Director to ensure that the Director does not 
breach any obligation he owes to any person from whom he licenses the ATS provided 
that the Director has notified the Nominated Operator of those obligations. 

If the ATS malfunctions during the running of any Local Service so that Tickets cannot be 
issued or validated correctly, the relevant Operator agrees to complete that service. 

18.2 Fares and tickets 
Each Operator agrees to, and agrees to ensure that each Subcontractor who provides 
regular passenger services does, charge Fares to passengers for their use of the Local 
Services in accordance with the Victorian Fares and Ticketing Manual, by either offering 
Tickets for sale by cash payment or by honouring pre-sold Tickets. 

Each Operator and each Subcontractor who provides regular passenger services acts as 
the agent of the Director for the purpose of selling Tickets, reloading pre-sold Tickets in 

bus consoles and in relation to collecting Fare Revenue. 

Each Operator acknowledges that all Fare Revenue received by it and each Subcontractor 
who provides regular passenger services in cash or through the use of the ATS or any 
other operative ticketing system belongs to, and remains the property of, the Director. 

Each Operator is responsible for all Fare Revenue received by it and each Subcontractor 
who provides regular passenger services from cash sales or through the use of the ATS or 
any other operative ticketing system from the time it is collected until it is remitted to the 
Director. Each Operator is also responsible for any shortfall between recorded Ticket 
sales and cash collected by it. 

Within 72 hours of the conclusion of each day of operation of the Local Services, each 
Operator agrees to, and agrees to ensure that each Subcontractor who provides regular 
passenger services does, deposit the gross amount of Fare Revenue for that day into the 
bank account nominated by the Director. 

18.3 Fare Revenue protection measures- 

Each Operator agrees to, and agre es to ensure that each Subcontractor who provides regular 
passenger services does: 

use its best endeavours to ensure passengers have the correct Tickets and that those 
Tickets have been validated; 

use its best endeavours to ensure that passengers travelling as concession card holders 
have proof of their concession status; 

use its best endeavours to monitor passengers to ensure that they are in possession of a 
valid Ticket while on board a Contract Bus; 
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direct passengers to purchase a valid Ticket if intercepted without one; and 

inform the Director of any matter relating to Fare evasion in relation to the Bus Operations 
of which it should have been aware. 

18.4 Audit 
In addition to the Director's rights under clause 19, the Director may audit each Operator's 
performance of its obligations under this clause 18 at any time. The Director may conduct any 
surveys, inspections or other checks and question and observe any Staff for this purpose. To 
facilitate this right of audit each Operator agrees to, and agrees to procure that each relevant 
Associated Operator does, allow the Director access to the relevant Staff, Assets, the Operational 
Records relating to Fare Revenue and the components of, and any data and infonnation generated 
by, any ticketing or information system in use and the Director agrees to ensure that the processes 
are carried out on reasonable notice and in a manner that will not cause disruption to the provision 
of the Local Services. 

18.5 New ticketing or information systems 
Each Operator acknowledges that during the Ten-n new ticketing and or information 
systems may be developed and implemented, or any existing system may be materially 
upgraded, including the proposed implementation of the NTS (which will be phased in 
ultimately to replace the ATS). 

Each Operator agrees to, and agrees to ensure that each Associated Operator does, 
cooperate with the Director, the TTA and any provider of a new ticketing or inforination 
system (and their contractors) in relation to the installation, testing and implementation of 
that system, including allowing reasonable access to the relevant Assets and Staff. 

The Director may request the Operators to enter into a relevant service agreement (on 
terms consistent with those applicable to operators of other services substantially similar 
to the Local Services) with the TTA or the provider of that new ticketing or information 
system (including the NTS Provider in relation to the NTS). 

On receiving a request under clause 18.5(c), the Nominated Operator agrees to negotiate 
in good faith and on behalf of the Operators with the Director and the TTA or the provider 
of that new ticketing or inforination system (including the NTS Provider in relation to the 
NTS) with the objective of the Operators entering into the relevant service agreement. 
The Operators agree that the Nominated Operator would not be acting in good faith- if it 
refused to enter into, or undiily delayed the entry into, the relevant service agreement 
where that agreement did not impose obligations on the Operators materially more 
onerous than those existing under this document or under any existing or proposed 
industry arrangements with respect to the new ticketing or information system (including 
the NTS). 

The Director agrees to adjust the Local Service Payments to the extent necessary to reflect 
any increase or decrease in the Operators' reasonable direct incremental costs of 
complying with the relevant service agreement demonstrated and substantiated to the 
satisfaction of the Director. 

18.6 NTS 

Each Operator agrees to comply with its obligations under the NTS Services Agreement 
and any other agreement entered into under clause 18.5(d). 

Each Operator agrees to allow the NTS Components to be installed and maintained on its 

Assets and will facilitate that installation and maintenance by allowing the NTS Provider 
and the TTA reasonable access to its Assets for any reasonable purpose. 
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19. 

19.1 

19.2 

Records, reporting and audit 

Financial and Operational Records 
The Financial Records, Operational Records and any Statement of Financial Position must be: 

prepared in accordance with applicable industry accounting standards; 

prepared in accordance with the PTCA Regulations; and 

fit for purpose and be prepared and maintained to a standard expected by a skilled and 
experienced operator of bus services in Australia comparable to the size, scope and 
complexity of the Local Services. 

Reporting 
(a) The Nominated Operator agrees to provide the Director with a copy of a Compliance 

Statement and a copy of the Solvency Statement for each Associated Operator for each 
financial year (or part of a financial year) during the Tenn within two months of the end 
of each financial year during the Tenn. 

0 
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(c) Each Operator: 

acknowledges that consequential amendments may need to be made to this 
document when the NTS is implemented to support and facilitate the operation of 
the NTS and the provision of the Local Services utilising the NTS (NTS 
Consequential Amendments); and 

agrees to amend this document as requested by the Director to effect the NTS 
Consequential Amendments. 

(d) The Director agrees to adjust the Local Service Payments to the extent necessary to reflect 
any increase or decrease in the Operators' reasonable direct incremental costs of 
complying with clause 18.6(c) demonstrated and substantiated to the satisfaction of the 
Director. 

(b) The Nominated Operator agrees to provide the Director with an Operational Report for 
each month of service within fourteen days after the end of each month. 

(e) The Operational Report provided by the Nominated Operator in the Contract Month 
following the end of a Contract Year shall include details of any Other Use (and related 
revenue) and any advertising revenue during that Contract Year. 

if, at any time during the Term, the Director believes reasonably that the solvency of an 
Operator is in doubt and that is likely to affect adversely the Continuity of the Local 
Services, the Director may request the Nominated Operator to provide a Solvency 
Statement and a Statement of Financial Position in respect of that Operator certified by its 
directors. The Nominated Operator agrees to comply with the Director's request promptly. 

The Nominated Operator agrees to notify the Director in its monthly Operational Report 
(or immediately where the circumstances reasonably require) of any Local Service that is 
not provided including reasons why. 

19.3 Safety and accreditation information 
(a) Except where the Director advises it is not required, the Nominated Operator agrees to 

notify the Director immediately in writing if the Safety Director, under the PTCA or 
PTCA Regulations: 

initiates an inquiry in respect of an Operator or an Associated Operator; 
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changes the conditions attaching to an Operator's Accreditation or an Associated 
Operator's Accreditation; 

refuses to renew an Operator's Accreditation or an Associated Operator's 
Accreditation; 

suspends an Operator's Accreditation or an Associated Operator's Accreditation; or 

disqualifies an Operator or an Associated Operator from holding an Accreditation. 

(b) Except where the Director advises it is not required, the Nominated Operator agrees to 
notify the Director in writing if: 

an Authorisation of an Operator or an Associated Operator to provide bus services 
in another Australian State or Territory is suspended or revoked; or 

an application by an Operator or an Associated Operator to obtain an 
Authorisation to provide bus services in another Australian State or Territory is 

reftised. 

(c) Each Operator consents, and agrees to procure any Associated Operator's consent where 
necessary, to the Safety Director and the Secretary providing to the Director any 
infonnation: 

which the PTCA, PTCA Regulations or Safety Director acting under the PTCA 
require that Operator or an Associated Operator to provide to the Safety Director 
or the Secretary; 

relating to any inquiry or investigation, or the outcome of any inquiry or 
investigation, undertaken under the PTCA or the PTCA Regulations in relation to 
that Operator's Accreditation or an Associated Operator's Accreditation; and 

relating to any conditions attaching to that Operator's Accreditation or an 

Associated Operator's Accreditation. 

19.4 Audit 
If the Director reasonably considers there is a breach under this document or any 
information provided is materially false or there has been a material omission or a Step-in 
Right has occurred, each Operator agrees to, and agrees to ensure that each Associated 
Operator does, allow the Director and his selected staff and advisers access to inspect its 

relevant records (and any documents relating to, or from which any Operational Record 
has been created (Supporting Documents)) of that Operator and each Associated 
Operator if required, on the giving of reasonable notice to the Nominated Operator and at 
a mutually convenient time, in order to: 

verify any infonnation supplied to him under this document; and 

(ii) monitor the perforinance of that Operator under this document. 

The Director is permitted to take copies of any records and Supporting Documents that he 

inspects under clause 19.4(a). 

The Director agrees to take all reasonable steps to ensure that any inspection conducted by 
him is conducted in a manner that minimises interference with the Bus Operations. 

19.5 Other records 
Each Operator agees to and agees to ensure that each Associated Operator does keep and 
maintain during the Term, and for at least two years after the expiration of the Term, all 

documents and records (including Financial Records) relating to the conduct of the Bus 
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Operations or performance under this document required to be kept by that Operator under the 
Transport Act, the PTCA or any other Law. 

19.6 Misinformation 
Any of the following conduct by the Nominated Operator, any other Operator or an Associated 
Operator amounts to a Show Cause Termination Event for the purpose of clause 28. 1: 

deliberately recording or including (or deliberately failing to record or include) any matter 
in the Operators' Records which renders those records untrue or misleading; 

deliberately including (or deliberately failing to include) anything in any Compliance 
Statement, Operational Report or Statement of Financial Position that renders them untrue 
or misleading; or 

(e) repeatedly failing to provide an Operational Report or failing to provide a Compliance 
Statement or Statement of Financial Position by the time specified in this clause 19. 

20. Performance monitoring 

20.1 General 

The performance of the Operators in providing the Local Services will be monitored and 
measured, and any incentive payments or deductions will be calculated and made, under 
this clause 20 and Schedule 4. 

Payment deductions calculated under Schedule 4 are civil penalty provisions for the 
purposes of the PTCA and for which the Operators are jointly and severally liable. 

20.2 Component elements 
The -Performance Monitoring Regime consists of the following components: 

(a) the Patronage Incentive Regime (PIR) described in Part A of Schedule 4; 

(b) the Operational Performance Regime (OPR) described in Part B of Schedule 4; 

(c) the Qualitative Perfonnance Regime (QPR) described in Part C of Schedule 4; and 

(d) the Metlink Performance Regime (WR) described in Part D of Schedule 4. 

20.3 Incentive Adjustment 
The PIR and the OPR are linked to, and have a direct effect on, financial payments under this 
document. Schedule 3 provides for the calculation and payment of any Patronage Incentive 
Amount (which can only be a positive amount) and any Operational Incentive Amount (which 
may be an incentive or a penalty). 

20.4 Data and information 
The Director agrees to measure the Operators' performance under the Perfortnance Monitoring 
Regime using: 

infonnation and data set out in the Operators' Records provided to the Director under this 
document; and 

data collected fi7om any information system implemented by the Director relating to the 
Local Services. 

20.5 Remedy of underlying performance problem 
A failure to meet a relevant Performance Benchmark will not itself constitute a Non-Compliance 
Event or a Termination Event but may, if remedial action required by the Director is not carried 
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out, trigger the cure regime in clause 26 and ultimately lead to Tennination of this document 
under clause 28.3. 

21. Dealing with Assets 

21.1 Restriction in relation to Contract Buses and Contract Depots 

Subject to clauses 21.3 and 21.4, each Operator agees not to, and agees to procure that each 
Associated Operator does not: 

create or allow to exist any Security Interest over any Contract Bus, Contract Depot or 
Lease; or 

Dispose of any Contract Bus or Contract Depot or other Asset (directly or indirectly), 
other than in accordance with the Bus Replacement Program or unless the Asset Disposed 
of is being replaced by an asset having a similar or better functionality or condition, 

where the effect of that action would materially and adversely affect: 

the Operators' ability to provide the Local Services; or 

the Continuity of the Local Services; or 

the Director's rights under a Transaction Document. 

21.2 Notification in relation to Contract Depots 

Each Operator agrees to, and agrees to procure that each Associated Operator does, provide 
reasonable prior notification to the Director of any proposed Disposal of a Contract Depot. 

21.3 Restrictions in relation to Leases 

Each Operator agrees not to, and must procure that each Associated Operator does not, except 
with the prior written consent of the Director: 

avoid, release, surrender, terrninate, rescind, discharge (other than by performance) or 
accept the repudiation of a Lease; 

suspend the perfonnance of any of its obligations under a Lease; 

do or perinit anything that would enable or give grounds to another party to do anything 
referred to in clauses 21.3(a) or (b) in relation to a Lease; or 

materially amend or supplement any provision of a Lease, or waive or grant any 
indulgence in respect of any material provision of that Lease that would have an effect on 

the exercise of any power or the performance of any obligation under that Lease, 

where the effect of that action would materially and adversely affect: 

the Operators' ability to provide the Local Services; or 

lul the Continuity of the Local Services; or 

(g) the Director's rights under a Transaction Document. 

21.4 Restrictions on Nominated Contract Buses 

Despite clause 21.3 each Operator agrees not to, and agrees to procure that each Associated 
Operator does not, without the Director's prior written consent, Dispose of any Nominated 
Contract Bus (directly or indirectly), other than in accordance with the Bus Replacement Progam. 

21.5 Consequences of dealings with Assets 
If the Director considers that any action of an Operator or an Associated Operator breaches 
clauses 21.4 or under clause 21.1 or 21.3 is likely to result in one or more of the consequences in 
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clauses 21.1(c), 21.1(d), 21.1(e) or clauses 21.3(e), 21.3(f), 21.3(g), then the Director may issue a 
Show Cause Notice under clause 28.2. 

22. Staff 

22.1 All Staff 
(a) Each Operator agrees to, and agrees to procure that each Associated Operator does, ensure 

that all Staff are properly trained, experienced and otherwise fit and proper, in relation to 
the duties to be perfonned by them as part of that Operator's perfortnance of its 
obligations under this document. 

(b) Each Operator agrees to use its best endeavours to ensure that all Staff comply. with 
applicable Laws and are properly authorised and accredited. 

(c) Each Operator agees to ensure that all Staff are provided appropriate training including in 
the following areas: 

with regard to service requirements of passengers with disabilities; 

with regard to the management of confrontational or difficult passengers and 
personal safety; and 0 
with regard to occupational health and safety issues. 

(d) If an Operator becomes aware that any member of Staff is not fit and proper for any of the 
reasons referred to in clauses 22. 1 (a) to (c), that Operator agrees to take appropriate action 
to ensure that its ability to perform its obligations under this document is not at risk in any 
material way. 

22.2 Drivers 
(a) Each Operator agrees to conduct regular checks to ensure that each Driver holds any 

Authorisation required to drive Buses and to ensure that each Driver: 

has a thorough and detailed knowledge of the Fares, Routes and Timetables; 

engages in training in accordance with appropriate industry practice, failing which, 
as reasonably required by the Director; 

is attired in a clean, well maintained appropriate uniforrn provided or designated 
by that Operator; and 

has been the subject of appropriate security checks by that Operator. 

(b) If an Operator becomes aware that any Driver is not fit and proper for any of the reasons 
referred to in clause 22.2(a), that Operator agrees to take appropriate action to ensure that 
its ability to perfonn its obligations under this document is not at risk in any material way. 

23. Payments 

23.1 Local Service Payments 
As consideration for the provision by each Operator of Local Services the Director agrees 
to make the Local Service Payments to the Nominated Operator on behalf of the Operators 
under, and in accordance with, the tenns of Schedule 3. 

The Nominated Operator will be responsible for allocating Local Service Payments 
among the Operators and none of the other Operators will have any Claim against the 
Director relating to the payment or allocation of Local Service Payments. 
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23.2 Manner of payment 
All payments required to be made under this document must be made in the manner, and by the 
time, specified in Schedule 3. 

23.3 Set off 
The Director may set off against any payment due and payable by him under a 
Transaction Document any amount payable by any Operator to the Director, Metlink or 
TTA. If the amount payable to the Director is unascertained, the Director may estimate 
that amount and set off in respect of the estimate, subject to the Director accounting to the 
Nominated Operator when that amount is ascertained. 

Each Operator agrees to make all payments under the Transaction Documents due to the 
Director without set off, counterclaim or deduction, unless otherwise agreed by the 
Director. 

23.4 Payment Abatement 
Subject to, clause 23.4(d), if there is a Non-Compliance Event or a Termination Event, the 
Director may, by written notice to the Nominated Operator, reduce part or all of the Local 
Service Payments for the period to which the notice relates by the amount specified in the 
Director's notice. 

If there is a Force Majeure Event, the Director may, by written notice to the Nominated 
Operator, reduce part or all of the Local Service Payments for so long as the Force 
Majeure Event exists to the extent that costs incurred by the Operators and the Associated 
Operators during that period were non-recuning in nature and or reasonably avoidable by 
them under their obligations under clause 32.3. 

The reduction of any or all of the Local Service Payments under clause 23.4(a) or (b) must 
be a proportionate reduction having regard to the Local Services that have not been 
provided as a consequence. 

The Director is not entitled to withhold any Fleet Payment for so long as an Operator is 

dealing with the Non-Compliance Event or Tennination Event under this document. 

For so long as a Force MaJeure Event, a Non-Compliance Event or a Terrnination Event 
exists, in addition to any other remedies the Director has under a Transaction Document 
(including payments which have accrued and are due to the Director), the Director may 
issue a notice to the Nominated Operator advising the Operators that they will not qualify 
for any Patronage Incentive Amount or Operational Incentive Amount otherwise payable 
under this document. 

The Director's rights under this clause are in addition to, and do not limit or affect, any 
other rights that the Director has under any Transaction Document or at Law in relation to 
the relevant Force Majeure Event, Non-Compliance Event or Tennination Event. 

23.5 Disputed amounts 
If the Director disputes in good faith all or part of the monthly Local Service Payment payable to 
the Nominated Operator he: 

4grees to notify the Nominated Operator of the amount disputed and the reasons; 

may withhold from payment to the Nominated Operator the amount disputed until 
resolution of the dispute; 

agirees to pay the undisputed portion of the Local Service Payment to the Nominated 
Operator; and 
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(d) agrees to pay to the Nominated Operator on behalf of the relevant Operator interest at the 

Default Rate on any amount deten-nined to have been wrongly withheld. 

23.6 Corrections 
The Director may correct any accidental or erroneous inclusion or exclusion of any matter to be 
taken into account in detennining the amount paid to the Nominated Operator in a payment 
period, or correct figures in any computation or an arithmetical error in any computation, in the 
next monthly payment due to the Nominated Operator. 

23.7 Payment not evidence 
No payment by the Director will be evidence that an Operator's obligations have been performed 
satisfactorily. Payments shall be deemed to be on account only and do not affect the Director's 
rights against any Operator. 

23.8 Review 

(a) If, because of a change in: 

any of the cost index multipliers referred to in clause 9 of Schedule 3; or 

any circumstance not contemplated by the parties as at the Commencement Date 40 that affects any of the matters referred to in Schedule 3 (other than a Service 
Adjustment or a Non Service Change which are dealt with under clause 8), 

a party reasonably believes that the level of Local Service Payments should be reviewed, 
that party (and in the case of any Operator, the Nominated Operator) may give written 
notice (LSP Review Notice) to the other party substantiating the particulars of the change 
in circumstances and its actual or anticipated effect on the level of the Local Service 
Payments and requesting that they meet to discuss and consider the level of Local Service 
Payments (Review). 

(b) The Director and the Nominated Operator agree to meet to conduct the Review no later 
than 10 Business Days after the LSP Review Notice has been received. 

(e) The parties acknowledge that: 

nothing in this clause 23.8 confers on either 6f them any right to adjust the Local 
Service Payments as a result of the Review; and 

the Local Service Payments can only be adjusted as a result of a Review by mutual 
agreement. 

24. Advertising 

24.1 Director's consent 
Each Operator agees: 

not to enter any new advertising arrangement; and 

not to extend, renew or alter the terms of any advertising arrangement in existence as at 
the Commencement Date (Existing Contract), 

with a third party relating to advertising on or within a Contract Bus unless it obtains the 
Director's prior written consent to that advertising and the terms of any new or renewed 
advertising agreement. 

24.2 Restrictions 
Any advertising on or within a Contract Bus: 
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must comply with all applicable Laws; 

must comply with voluntary codes of conduct established by the advertising industry; 

must not depict political, religious or other subject matter which is contentious; 

must not depict subject matter which is offensive; and 

must not resemble or be capable of confusion with directional or informational signs 
either by shape, size or colour. 

24.3 Director's share of advertising revenue 
The Director is entitled to 30% of the goss advertising revenue and fees received by the 
Operators and any Associated Operators from an advertiser. 

24.4 Operator to be compensAted 

Where the Director refuses to grant his consent to the renewal of an Existing Contract under 
clause 24. 1 (b) (other than where it would be inconsistent with clause 24.2), the Director agrees to 
pay the Nomitiated Operator (in respect of the relevant Operator) an amount: 

equal to 70% of advertising revenue from the Existing Contract for the previous year of 
the Tenn; 

applied for the remainder of the Term or the remainder of the term of the Existing 
Contract (whichever is the shorter); and 

indexed annually to the Melboume Consumer Price Index (ABS Publication No. 6401.0). 

25. Livery 

25.1 SmartBuses 

The Director may specify the livery to be adopted by any Operator on any SmartBuses 
used by that Operator. 

Each Operator agrees to comply with the specifications under clause 25. 1 (a) as soon as 
practicable. 

The Director agees to reimburse the relevant Operator (by payment to the Nominated 
Operator) for its reasonable direct incremental costs of complying with clause 25. 1 (a) 
demonstrated and substantiated to the satisfaction of the Director. 

25.2 Other Contract Buses 

Subject to clause 25. 1, the Nominated Operator agrees that it will notify and consult with the 
Director before a change in the livery on any of Contract Buses is effected. 

Default and cure regime 

Non-Compliance Events 

The following are Non-Compliance Events: 

any breach of this document by any Operator which does not constitute a Termination 
Event; 

a fact, matter or circumstance exists that, in the reasonable opinion of the Director, is 
likely to result in a Termination Event if not attended to promptly; 

a breach of any Transaction Document (other than this document) or any Lease by any 
Operator or an Associated Operator which would have a material adverse effect on that 

26. 
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Operator's ability to provide the Local Services required to be provided by it or otherwise 
comply with its obligations under the Transaction Documents; 

if any of the Warranties or any other representation, warranty or statement made by any 
Operator, an Associated Operator or the Parent Guarantor in a Transaction Document is or 
was untrue or misleading in a material respect when made or repeated and, if that fact had 
been known to the Director before signing this document the Director, in his reasonable 
opinion, would not have entered into any of the Transaction Documents or would have 
entered into them on materially different terins; and 

the Director reasonably considers that any Operator and or any Associated Operator has 
failed to satisfy any Renewal Condition, 

and as soon as practicable following becoming aware of a Non-Compliance Event the relevant 
Operator must give notice to the Director setting out in reasonable detail the relevant event or 
surrounding circumstances. 

26.2 Issue of Non-Compliance Notice 
(a) Vvhere a Non-Compliance Event occurs, the Director may give the Nominated Operator 

written notice (Non-Compliance Notice): E 
stating that a Non-Compliance Event has occurred (except where the relevant 
Operator has provided that information under clause 26. 1 ); 

setting out reasonable details of the Non-Compliance Event and surrounding 
circumstances (except where the relevant Operator has provided that infonnation 
under clause 26. 1); 

if the relevant Operator has given notice to the Director under clause 26.1 then 
representatives of the Nominated Operator and Director must consult as to an 
appropriate remedy and timetable to effect that remedy; and 

if the relevant Operator did not issue a notice under clause 26.1 or if the 
consultation under clause 26.2(a)(iii) did not resolve matters to the Director's 
satisfaction, requiring the relevant Operator to do either or both of the following: 

implement any immediate temporary measure to alleviate the impact or 
effect of the Non-Compliance Event having regard to the severity of the 
Non-Compliance Event, pending a permanent cure being achieved 
following remedy in accordance with a Cure Plan; and or 

agree a plan of rectification setting out all measures that the relevant 
Operator proposes to take to cure the Non-Compliance Event (Cure Plan) 
with the Director within 10 Business Days (or such lesser number which is 

10 Business Days in aggregate from the issue of Non-Compliance Notice 
where consultation has occurred first) of the Non-Compliance Notice. 

(b) In determining whether any Operator is required to implement an immediate temporary 
measure under clause 26.2(a)(iv)(A), the Director agrees to act reasonably having regard 
to the impact of the Non-Compliance Event on the continued provision of the Local 
Services in a safe and reliable manner and otherwise in accordance with this document. 

26.3 Dealing with Non-Compliance Notices 
(a) If the Director's Non-Compliance Notice requires any Operator to implement an 

immediate temporary measure to rectify the Non-Compliance Event, the relevant Operator 
agrees to implement the temporary measure required within any reasonable period 
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stipulated by the Director in his Non-Compliance Notice having regard to the nature of the 
temporary measure. 

(b) If the Director's Non-Compliance Notice requires an Operator to agee a Cure Plan with 
the Director, the Cure Plan will set out: 

each measure, and the time for each measure to be implemented, that that Operator 
considers necessary and proposes to take to cure the Non-Compliance Event or the 
circumstances or events giving rise to the Non-Compliance Event; 

the measures to be taken by that Operator to alleviate the impact or effect of the 
Non-Compliance Event; 

the period within which that Operator will cure the Non-Compliance Event (or the 
events or the circumstances giving rise to the Non-Compliance Event) (Cure 
Period); 

the forrn and timing of reports to be provided by the Nominated Opera.tor to the 
Director as to the status of any Cure Plan; and 

the operational arrangements to be implemented by that Operator to integrate the 
cure with the continued provision of the Local Services. 

26.4 Agreement and Implementation of Cure Plan 

(a) If the Director and an Operator agree the Cure Plan within the period specified in clause 
26.2(a)(iv)(B), the Director agrees to provide the Nominated Operator with written notice 
either: 

approving the Cure Plan submitted by that Operator; or 

specifying amendments to the Cure Plan as agreed between the Nominated 
Operator and the Director and the Cure Plan will be deemed to have been amended 
accordingly. 

(b) On receipt of notice that the Cure Plan has been approved or amended, the relevant 
Operator agrees to implement and pursue diligently that Cure Plan and ensure that, to the 
extent ne6essary, any Associated Operator pursues any applicable elements of the Cure 
Plan with a view to curing the Non-Compliance Event. 

(c) The Nominated Operator may (on one occasion only) by notice in writing to the Director 
request an extension to the Cure Period provided that: 

it does so prior to the expiration of the existing Cure Period; 

(ii) it sets out complete particulars of the reasons why the extension is requested and 
any revisions to the Cure Plan; and 

(iii) it provides evidence to the Director's satisfaction that the relevant Operator has 
pursued diligently and is continuing to pursue diligently a cure in accordance with 
the Cure Plan. 

(d) If the Nominated Operator submits a request under clause 26.4(c), the provisions of clause 
26.4(a) apply in relation to the giving of the Director's approval to the extension request 
and any revised Cure Plan. 

27. Step-in for Operator breach 

27.1 Right to step-in 
(a) If- 



(i) a Terinination Event occurs; or 

(ii) the Director reasonably forms the opinion that unless the Director exercises some 
or all of his Step-in Powers there is or is likely to be: 

a significant risk to the health or safety of the public; or 

a material risk of substantial damage to any of the Assets which may 
adversely affect Continuity of the Local Services; or 

a material risk to the environment, (each an Emergency Step-in Event), 

the Director may give written notice (Step-in Notice) to the Nominated Operator advising 
it that a Step-in Party will exercise the Step-in Powers during the Step-in Period and 
cla'uses 28.4 to 28.22 (inclusive) apply, unless provided otherwise in those clauses. 

During any Step-in Period, the Operators' rights are suspended to the extent necessary to 
permit the Step-in Party to exercise those Step-in Powers. 

The Step-in Right of the Director may be exercised in conjunction with, and is without 
prejudice to, his right to Terminate this document under clause 28. 

27.2 Step-in Powers 
(a) A Step-in Party may do anything necessary to ensure Continuity of the Local Services, 

including anything: 

(i) that an Operator is permitted to do under this document as if it were that Operator 
and to the exclusion of that Operator, including conducting the Bus Operations in 

accordance with this document; 

(H) that the Director considers necessary to remedy any relevant event that gave rise to 
the Step-in Right; 

(iii) incidental to the matters in clauses 27.2(a)(i) and (ii); and 

(iv) in relation to any Asset. 

(b) Each Operator acknowledges that a Step-in Party is not under any obligation to remedy 
any Termination Event or Emergency Step-in Event or to mitigate or overcome any risk or 
risk consequences, in respect of which the Step-in Party exercises the Step-in Powers. 

(c) Each Operator agrees to cooperate, and procure that each Associated Operator cooperates, 
with the Step-in Party in the exercise of the Step-in Powers, including: 

giving and procuring necessary access to all Assets and Staff; and 

(ii) giving necessary access to the Step-in Party to any information in relation to the 
Bus Operations that the Step-in Party reasonably requires to ensure Continuity of 
the Local Services, including the Operators' Records. 

(d) Where the Step-in Right is exercised other than as a result of an Emergency Step-in Event 
(unless caused by an Operator): 

(i) the Operators agree to pay to the Director on demand all reasonable and proper 
costs and all Losses incurred in relation to the Step-in Powers (except for the Step- 
in Party's costs, to the extent that they arise from fraud, default or negligence on 
the part of the Step-in Party), less the amount of any Local Service Payments that 
the Director would otherwise have been obliged to pay under this document if the 
step-in had not occurred. The Director is permitted to set off any reasonable and 
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proper costs and all Losses payable to him under this clause 27 against any Local 
Service Payments payable under this document; and 

(ii) the Operators agee to indemnify the Step-in Party from and against all reasonable 
and proper costs and all Losses in respect of, or arising from, the exercise of the 
.Step-in Powers or arising in connection with the event which triggered the Step-in 
Right, except to the extent that they arise from fraud, wilful default or gross 
negligence on the part of the Step-in Party. 

The Director: (e) 

agrees to use reasonable endeavours to ensure the Step-in Party acts in good faith 
and conducts the Bus Operations to the standard of a reasonable and prudent 
operator of bus services in Australia comparable to the size, scope and complexity 
of the Local Services; and 

(ii) acknowledges that where the Step-In Right is exercised in circumstances that do 
not result in Termination, the Step-In Period is intended to be temporary and, 
where clause 27.4(a) applies, to conclude with the giving of a Step-Out Notice. 

27.3 Protection of a Step-in Party 
Subject to any Law to the contrary, each Operator acknowledges that a Step-in Party will not be 
liable to it in respect of- 

any conduct, delay, negligence or breach of duty in the exercise or non-exercise of a Step- 
in Power; nor 

for any Loss (including consequential loss) which results, 

except where it arises from fraud, wilful default or gross negligence on the part of the Step-in 
Party. 

27.4 Step-out 
(a) When: 

the Termination Event which resulted in the Director exercising his Step-in Right 
has been remedied to the satisfaction of the Director and the Director is satisfied 
that there is no risk of a recurrence of the Tertnination Event; or 

the Director is satisfied that the circumstances that gave rise to the Emergency 
Step-in Event no longer exist, 

the Director agrees to give the Nominated Operator a Step-out Notice. 

(b) The Director agrees that the Step-out Notice will allow the Operators a reasonable period 
to resume the conduct of the Bus Operations. 

(c) The Director and the Nominated Operator agree to consult with each other with the 
intention of ensuring that the transition from the Step-in Party ceasing to exercise the 
Step-in Powers to the Operators resuming the conduct of the Bus Operations is effected 
with the least interruption to the Bus Operations. 

(d) Each Operator acknowledges that during the Step-in Period the Director may exercise any 
rights he has to Terininate this document under clause 28 and also to exercise the option 
set out in clause 30 and in that case: 

0 

0 
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that Operator has no right to resume the conduct of the Bus Operations; and 

(ii) the Step-in Party will continue to conduct the Bus Operations until a Successor 
Operator is appointed. 



28. Termination 

28.1 Termination Events 
(a) The following events amount to Show Cause Termination Events in relation to the 

Operators: 

a failure to implement an immediate temporary measure to rectify a Non- 
Compliance Event under clause 26.3(a); 

a failure by an Operator to agee a Cure Plan with the Director under clause 
26.4(a); 

a failure by an Operator to pursue diligently a Cure Plan under clause 26.4(b); 

a failure by an Operator to cure the Non-Compliance Event to the reasonable 
satisfaction of the Director; 

a persistent or repeated failure by any Operator or any Associated Operator to 
comply with a Transaction Document in circumstances where the Director has 
previously notified the Nominated Operator of the failures or non-compliances and 
has put the Nominated Operator on notice that continued failures or non- 
compliances would constitute a persistent or repeated failure or non-compliance 
for the purposes of this clause; 

any Operator threatens to abandon, withdraw, cease or suspend the provision of 
the Local Services required to be provided by it; 

an event entitling the counterparty under a Related Service Contract to tenninate 
that Related Service Contract occurs; 

an acquisition of a New Bus or New Depot by any Operdtor or an Associated 
Operator in contravention of clauses 14 or 16; 

where clause 21.5 applies; 

a failure by any Operator or any Associated Operator to cooperate during a Step-in 
Period as required by clause 27.2(c); 

a purported assignment or subcontracting (subject to clause 7.1) by any Operator 
of a Transaction Document or any of its obligations under any Transaction 
Document without the prior consent of the Director; 

any Operator or any Associated Operator engages in any conduct of the kind set 
out in clause 19.6; 

any other material breach of a Transaction Document by any Operator or any 
Associated Operator that is, in the Directoi's reasonable opinion, likely to have a 
material adverse effect on the provision of the Local Services (including the 
jeopardising of passenger safety), the Continuity of the Local Services or any of 
the Director's rights under the Transaction Documents; 

a failure by any Operator to take appropriate action in relation to any fraud, 
dishonesty, misconduct or contravention of any Law that is serious in nature by an 
Associated Operator or any Staff, 

a Change in Control occurs that has not been approved by the Director; 

a failure by an Operator or an Associated Operator to comply with any of the 
obligations in clause 31.3 or clause 31.4; and or 
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(xvii) an Operator or an Associated Operator abandons, withdraws or suspends the 
provision of, or ceases to provide, the Local Services required to be provided by it 
because of industrial action predominantly in relation to the bus industry or 
involving any Staff or employees of that-Operator, that Associated Operator or an 
associate of either of them. 

(b) The following events constitute Immediate Termination Events: 

(i) at any time an Operator or an Associated Operator ceases to hold the appropriate 
Accreditation; 

(ii) an Operator or an Associated Operator abandons, withdraws or suspends the 
provision of, or ceases to provide, the Local Services required to be provided by it 
other than because of a Force Majeure Event, an Emergency Step-in Event or 
industrial action predominantly in relation to the bus industry or involving any 
Staff or employees of that Operator, that Associated Operator or an associate of 
either of them; 

(iii) an Operator or an Associated Operator has been found guilty of an offence against 
the PTCA or the PTCA Regulations committed during the Term which would 
materially and adversely affect: 

the Operators' ability to provide the Local Services; or 

the Continuity of the Local Services; or 

the Director's rights under a Transaction Document; 

(iv) an Operator or an Associated Operator has acted fraudulently or dishonestly in 
relation to the provision of the Local Services required to be provided by it or the 
performance of any of its obligations under the Transaction Documents; 

(v) an Operator or an Associated Operator has acted with gross neglect and the 
conduct is likely to have a material adverse effect on the provision of the Local 
Services; and or 

(vi) an Insolvency Event happens in relation to an Operator or an Associated Operator. 

(c) If a Tennination Event arises as a sole consequence of a Force Majeure Event, that 
Termination Event will not be treated as a Termination Event for the purposes of this 
document. 

28.2 Show Cause Notice 
If the Director believes that a Show Cause Termination Event has occurred and is subsisting in 

relation to an Operator, the Director may issue the Nominated Operator with written notice setting 
out details of the alleged Show Cause Termination Event, the Director's intention in relation to 
that event and requiring the Nominated Operator to make written submissions within 10 Business 
Days as to why this document should not be tenninated which should include any Cure Plan the 
relevant Operator may propose (Show Cause Notice). 

28.3 Director's right to terminate 
(a) Where a Sale Default occurs the Director may tenninate this document on written notice 

given to the Nominated Operator (Termination Notice) effective on the date specified in 

the Tennination Notice (Termination Date) and, in that case, clauses 28.4 to 28.22 
(inclusive) apply. 
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(b) This right to tenninate is without prejudice to the Step-in Right and the Director's right to 
exercise all legal and equitable rights and remedies available to him in respect of the 
Termination Event, whether under this document or otherwise. 

28.4 General powers 
The Director or a Step-in Party may, without demand or notice to anyone (unless notice is 
required as described in clause 28.16), do all things that a mortgagee in possession of the Assets 
can do, and exercise all rights, powers and remedies: 

of a mortgagee in possessioh of the Assets; 

given to a receiver under the Corporations Act; and 

specified in clauses 28.5 and 28.6, 

provided that, if the Director has given a Step-In Notice, neither the Director or the Step-in Party 
may do anything contemplated in or pennitted by clause 28.6. 

28.5 Specific powers 
The Director or a Step-in Party may do everything they think necessary to do any or all of the 
following in connection with their Powers to ensure Continuity of the Local Services, whether in 
their or an Operator's name or otherwise and whether or not they have possession of the Assets, 
including: 

(recover, possess and control) access, recover, manage, take or give up possession or 
control of any Assets; 

(receive income and profits) receive the income and profits of the Assets; 

(carry on business) can-y on, promote, restructure or participate in each Operator's 
business in relation to the Assets, and access the land or premises of that business; 

(insurance) insure the Assets and settle and compromise insurance claims; 

(improve or invest) maintain, invest, deposit, improve or alter the Assets to improve their 
value or saleability or to obtain income or retums from them (including to acquire or take 
on lease any asset as part of the Assets or build, rebuild, pull down or alter a structure or 
improvement on any Depot); 

(deposited documents) complete and deal with any document deposited with the Director 
relating to Assets, including any transfer in blank; 

(assume obligations) assume obligations of any Operator; 

(accounts) operate bank accounts forrning part of the Assets and open and operate further 
bank accounts in any Operator's name and to the Operator's exclusion; 

(contracts, instruments and rights) perfonn or observe any Operator's obligations or 
enforce or exercise any Operator's rights, powers, discretions or remedies (or refrain from 
doing so) under: 

W a contract, instrument, arrangement fonning part of the Assets (including voting 
and proxy rights); 

(ii) a Transaction Document (including to cure an Exercise Event) or other document 
entered into by the Director in exercise of a Power, 

and, only if the Director has given a Termination Notice, vary, terminate or rescind any of 
them or novate or otherwise transfer to any person any Operator's obligations under any of 
them; 

Consolidated Local Ser%rices Contract Page 64 of 23 5 

ME761132931 (W2003) 



(Liquidation) initiate and participate in any Liquidation of any person (including voting 
at meetings and appointing proxies); 

(k) (proceedings) commence, prosecute, defend, discontinue, compromise, submit to 
arbitration and settle proceedings in connection with this document or the Assets, whether 
in or before a Goverrument Body; 

(1) (raise money) obtain financial accommodation (including from the Director or Director's 
Associate) and give guarantees, in each case with or without granting a Security Interest 
over the Assets and regardless of priority ranking; 

(receipts) give receipts for money and other property he receives; 

(employ and delegate) employ and discharge staff, professional advisers, consultants, 
contractors, agents and auctioneers for the purposes of this document, and at the 
remuneration that the Director thinks fit, and to delegate to any person any of his Powers 
(including this right of delegation); 

(Authorisations) apply for any Authorisation which is necessary or desirable in 

connection with the exercise of a Power; and 

(incidental power) do anything expedient or incidental to exercise any of his Powers, 
without limiting those Powers. 

28.6 Director's specific Termination powers 
In addition to the powers in clause 28.5, where the Director has given a Termination Notice, the 
Director may do any or all of the following in connection with his Powers, whether in his or any 
Operatoi's or an Associated Operator's name or otherwise and whether or not he has possession of 
the Assets: 

(sell, assign or exchange) sell, assign or help sell all or any Assets to any person or 
exchange it for any other property or rights, on terms the Director thinks fit, with or 
without other property; 

(options, Lease, rights) grant, acquire, renew, vary, accept the surrender of or terminate 
an option, Lease or other right over the Assets on the terins he thinks fit, and with or 
without any other property; 

(sell to Director) without limiting any other provision of this document, sell any of the 
Assets to the Director or Successor Operator as contemplated in clause 30; and 

(hive off) promote the fonnation of any company to acquire any Assets. 

28.7 Discharge or acquire Security Interest 
(a) The Director may, provided he has given a Termination Notice, do any one or more of the 

following: 

purchase a debt or liability secured by a prior Security Interest over or in respect of 
any of the Assets; 

pay the amount required to discharge or satisfy that debt or liability; and 

take a transfer or assigrunent of that Security Interest and any guarantee, document 
or right ancillary or collateral to it (including any Security Interest over other 
property if the debt or liability repaid was secured over both Assets and other 
property). 

(b) If the Director exercises his rights in this clause 28.7: 

0 

E 
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the relevant Operator is indebted to the Director for the same amount paid by the 
Director or the amount of the debt or liability acquired (whichever is higher) and 
that amount is immediately payable to the Director; 

the Director may rely on a written notice from the holder of any Security Interest 
(Chargee), or on an ancillary or collateral document, as to the atnount and 
property secured by that Security Interest; 

the Chargee need not enquire whether any amount is owing under a Transaction 
Document; and 

the relevant Operator irrevocably directs any Chargee to give the Director any 
information it requires in connection with the Security Interest. 

28.8 Period for exercise 
The Director acknowledges that the powers under clauses 28.4 to 28.7 can only be exercised 
during: 

any Step-in Period (except the powers in clause 28.6); and or 

the period from the Termination Date to the date on which completion occurs under the 
Termination Transfer Agreement. 

28.9 Co-operation in exercise of power of sale 

If the Director wishes to exercise a rigbt to sell any Assets, each Operator agrees to do or 
cause to be done all things necessary to enable an expeditious sale and transfer to the 
purchaser for the value as estimated by the Director, in the manner and on terms the 
Director thinks fit. 

To the extent that the Director sells any Asset pursuant to his Powers under this clause for 
a sale price that is less than the Transfer Price for that Asset, the Director agrees to 
compensate the relevant Operator for the amount of the shortfall. 

28.10 Appointment of Attorney 
(a) Each Operator for valuable consideration, to secure the performance of the obligations of 

the Operator under this document, irrevocably appoints the Director and each Authorised 
Representative of the Director separately as its attomey to do any or all of the following 
on that Operator's behalf and in that Operator's or the attomey's name after an Exercise 
Event occurs: 0 

anything which that Operator is required to do under a Transaction Document or 
under Law in connection with a Transaction Document; 

anything which the Attomey considers necessazy or expedient to give effect to a 
Power or exercise of a Power, or to perfect any Transaction Document, including 
by signing any document for that purpose; and 

anything which an attomey is expressly empowered to do under a Transaction 
Document on that Operatoes behalf. 

(b) Each Operator agees (and agrees to procure any Associated Operator) to ratify anything 
done by its Attomey under this power of attomey. An Attomey may delegate its powers 
(including the power to delegate) to any person for any period and may revoke the 
delegation. 
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28.11 Enforcement and other expenses 
Each Operator agrees to pay or reimburse on demand by the Director all costs and expenses of the 
Director and an Attomey (and any of their respective officers, employees and agents) in 

connection with: 

exercising, enforcing or protecting a Power, or attempting to do so; 

a Sale Default or the exercise or procuring performance or satisfaction of the Step-in 
Powers; 

any Govemment Body enquiry conceming the Operator or any of its Associated 
Operators, or the involvement of the Director in the Transaction Documents; 

maintaining, preserving or protecting the Assets; and 

obtaining professional advice from a person or consultant about any matter of concem to 
the Director or an Attomey in connection with a Transaction Document or the Assets. 

This includes any legal costs and expenses (on a full indemnity basis), any professional 
consultant's fees and the costs (calculated on a time employed basis) of in-house legal counsel. 

28.12 General indemnity 
(a) The Operators indemnify the Director, his Authorised Representatives and any Attomey 

(and its respective officers, employees and agents) against, and agree to pay to the 
Director on demand amounts equal to, any Loss arising as a result of or in connection 
with: 

a Sale Default; 

the Director acting or relying in good faith on any notice or communication from 
the Nominated Operator or any Operator; and 

the Director relying on infonnation supplied by or on behalf of the Nominated 
Operator or any Operator which proves to be a misrepresentation or to be 
misleading or deceptive (including by omission of other information), 

including any legal costs and expenses (on a full indemnity basis) and any professional 
consultant's fees in connection with the above. 

(b) The Director or an Attomey need not incur an expense or make a payment before 
enforcing an indemnity or reimbursement obligation in a Transaction Document. Unless 
otherwise stated, each indemnity or reimbursement obligation is separate and independent 
of each other obligation of the party giving it, is absolute, irrevocable, unconditional and 
payable on demand and continues despite any settlement of account, tennination of any 
Transaction Document. 

28.13 Equitable Relief 
(a) Each Operator acknowledges that damages will not be an adequate remedy for: 

any breach of clause 30, 
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an indemnity given by the Director to an administrator of any Operator; 

the Assets; 

any Sale Default; 

any breach of clause 27 or any circumstance where a Step-in Party is prevented or 

fi-ustrated from exercising the Step-in Powers; or 

0 



(each a Specific Breach). 

(b) Each party to this document agrees that, without limiting any other right, remedy or action 
it has in connection with any actual or threatened Specific Breach by the other party, it is 

entitled to seek equitable relief (including specific performance or injunctive or 
declaratory relief) to restrain any actual or threatened Specific Breach by the other party 
and the other party agees not to oppose the ganting of relief on the basis that the party 
seeking the relief has not or will not suffer any actual loss or damage. 

28.14 Receipt by Director 
A receipt given by the Director or an Attomey (or by their Authorised Representative) for any 
money payable to it, or any asset receivable by it, relieves the person paying that money or 
delivering the asset from all liability to enquire as to the dealing with, or application of, that 
money or asset. 

28.15 Third parties need not enquire 
A person dealing with the Director or an Attomey is protected from any impropriety or 
irregularity of that dealing, and need not enquire whether any of them has been properly appointed 
or has executed or registered an instrument or exercised a Power properly or with authority. 

28.16 Notice, demand or lapse of time required by Law 

If a notice, demand or lapse of time is required by Law before the Director can exercise a Power, 
then: 

that notice, demand or lapse of time is dispensed with to the extent allowed by that Law; 
or 

if not allowed to be dispensed with, but the period of notice, demand or lapse of time is 
allowed by that Law to be shortened or fixed, it is shortened and fixed to one day. 

28.17 Director and Attorney not restricted 
The Director or an Attomey need not: 

exercise a Power, give a consent or make a decision under this document unless a 
Transaction Document expressly provides otherwise; or 

resort to a Power before resorting to any other Power. 

28.18 Director and Attorney not mortgagee in possession or liable 
To the extent perrnitted by Law, the Director and any Attomey will: 

not be, nor account or be liable as, mortgagee in possession due to exercise of a Power; or 

not be liable to anyone for any Loss in relation to an exercise or attempted exercise of a 
Power, or a failure or delay in exercising a Power. 

28.19 Director may set off 
The Director may, without any demand or notice, set off and apply indebtedness he owes to any 
Operator against any money owing to him by any Operator or an Associated Operator under any 
Transaction Document, whether or not the amount owed by the Director, an Operator or the 
Associated Operator is immediately payable or is owed alone or with any other person. Each 
Operator irrevocably authorises the Director to do anything necessary (including to sign any 
document and effect appropriate currency exchanges) for that purpose. 

28.20 Reinstating avoided transaction 
Each Operator agrees that if a payment or other transaction relating to an Exercise Event is void, 
voidable, unenforceable or defective for any reason or a related claim is upheld, conceded or 
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settled (each an Avoidance), then even though the Director knew or should have known of the 
Avoidance: 

each Power and the Operator's liability under each Transaction Document will be what it 
would have been, and will continue, as if the payment or transaction the subject of the 
Avoidance had not occurred; and 

that Operator will immediately execute and do anything required by the Director to restore 
the Director to his position immediately before the Avoidance (including reinstating any 
Transaction Document). 

This clause 28.20 survives any termination or full or partial discharge or release of any 
Transaction Document. 

28.21 Authorised Representatives and communications 
Each Operator irrevocably authorises the Director to rely on a certificate by any person purporting 
to be a director or company secretary of the Nominated Operator as to the identity and signatures 
of its Authofised Representatives, and to rely on any notice or other document contemplated by 
any Transaction Document which bears the purported signature (whether given by facsimile or 
otherwise) of its Authorised Representative. Each Operator warrants that those persons have been 
authorised to give notices and communications under or in connection with the Transaction 
Documents. 

28.22 Performance 
For the purposes of clauses 28.4 to 28.22: 

if a time is not specified for the performance by an Operator of an obligation under this 
document, it must be perfortned promptly; 

the Director may do anything which an Operator fails to do as required by, or in 
accordance with, this document. This does not limit or exclude the Director's Powers in 

any way; 

powers under the Transaction Documents are cumulative and do not limit or exclude 
Powers under Law; and 

full or partial exercise of a Power does not prevent a further exercise of that or any other 

0 Power. No failure or delay in exercising a Power operates as a waiver or representation. 

28.23 Not a charge 
The parties agree that this clause 28: 

is not a charge and does not create a Security Interest in favour of the Director; 

does not give or grant the Director any proprietary interest by way of security or otherwise 
in an Operator, an Associated Operator or the Assets; and 

grants the Director contractual rights only, which rights may be exercised by the Director 
or the Attomey, 

and any reference to clause 28 to the Director having or engaging similar rights to that of a 
mortgagee (or having the right to appoint a receiver or the like) are not intended to confer a right 
in the nature of a security on the Director. 
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Interim Operator 

29.1 Appointment 
The Director may appoint an entity to provide the Local Services or services substantially similar 
to the Local Services on a temporaty or interim basis following Termination, on terms agreed 
between the Director and the Interim Operator. 

29.2 Operators to assist 
Each Operator acknowledges that Continuity of the Local Services is crucial to the Director and 
the users of the Local Services and agrees to comply with the provisions of clause 30 and 31 and 
otherwise to cooperate in all respects and do all things reasonably requested by the Director to 
facilitate the transfer of the Bus Operations (including, if applicable, the transfer of the Assets) to 
the Interim Operator following the giving of a Termination Notice. 

Acquisition on Termination 

30.1 Termination Option 
Subject to clause 30.6 and clause 30. 10 each Operator grants, and agrees to procure that each 
Associated Operator grants, to the Director or his nominee (Purchaser) an option to acquire (by 
way of sale, assigmnent or novation as the case requires) all of the Assets used in the Bus 
Operations (to the extent that they are not owned by the Director), at the Transfer Price, to be 
exercised by notice (Transfer Notice) to the Nominated Operator at any time after the Director 
gives the Nominated Operator a Terinination Notice under clause 28.3 and before the Ten-nination 
Date. 

30.2 Conditions 
Subjectto clauses 30.6 and 30.10, each Operatoragrees to, and agreesto procure that each 
Associated Operator does, sell, assign or novate the Assets to the Purchaser on the following 
ten-ns and conditions: 

the purchase price for the Assets will be the Transfer Price; 

the Assets must be free from encumbrances in the nature of Security Interests (except if 
the transfer is effected under an Allocation Statement); 

the Purchaser may conduct due diligence on the Assets; 

in relation to the Owned Depots, in accordance with the Tennination Depot Option Deed; 

the Termination Transfer Ageement will be entered into between the Purchaser and each 
vendor or assignor of Assets within 14 days of the date that the Nominated Operator 
receives the Transfer Notice (Termination Transfer Agreement Date); and 

each Operator for valuable consideration, to secure the perfonnance of its obligation (and 
the obligation of each Associated Operator who is a vendor of Assets) under clause 
30.2(e) to enter into the Termination Transfer Agreement, irrevocably appoints (and will 
procure that each Associated Operator appoints) the Director as its attomey to complete 
all schedules to, and execute, the Termination Transfer Agreement and all ancillary 
documents and to do all other things necessary to complete the transactions contemplated 
by the Ten-nination Transfer Agreement, if that Operator and or an Associated Operator 
has not signed the Tertnination Transfer Agreement by the Terinination Transfer 
Agreement Date. Each Operator agrees (and agrees to procure each Associated Operator) 
to ratify anything done by the Director acting under this power of attomey. 



30.3 Due Diligence - Contract Depots 

Each Operator grants, and agrees to procure that any Associated Operator or associate of the 
Operator or of any Associated Operator that owns an Owned Depot gants, to the Director, the 
Director's Associates and a Successor Operator, the right of access to that Owned Depot to cany 
out the usual purchaser's due diligence including, without limitation, as to the condition of 
improvements on the property, the extent of contamination of the property and, where the 
contamination has or may have migrated from the property, the extent of any contamination of the 

surrounding property. 

30.4 Allocation Statement 
(a) The parties acknowledge and agee (and each Operator agrees to procure that the 

Associated Operators acknowledge and agee) that: 

this clause 30 (other than clause 30.12) is a transfer provision for the purposes of 
Division 5 of Part 3 of the PTCA; 

each Operator and each Associated Operator are people to whom the Allocation 
Statement mechanism under the PTCA applies; 

the Assets may be transferred by Allocation Statement under th'e PTCA if the 
transfer process provided for in this clause 30 is not completed due to any action 
or inaction on the part of an Operator or an Associated Operator; and 

the Assets are relevant property for the purposes of Division 5 of Part 3 of the 
PTCA. 

(b) If the Tennination Transfer Agreement has not been entered into by the Termination 
Transfer Ageement Date the Director may, as soon as practicable after the Termination 
Transfer Ageement Date, sign and give to the Minister an Allocation Statement allocating 
the Assets to the Purchaser with effect from the Transfer Date at the Transfer Price. 

(c) Despite that the Termination Transfer Agreement may have been entered into, if the 
Director considers that the transfer of any Asset under that Termination Transfer 
Agreement may not occur on or before the Transfer Date, the Director may sign and give 
to the Minister an Allocation Statement allocating that Asset to the Purchaser with effect 
from the Transfer Date at the Transfer Price. 

0 (d) The Director agree.s to take all reasonable steps to: 

procure the Minister's approval of an Allocation Statement given under clause 
30.4(b) or (c); and 

ensure that the Allocation Time fixed by the Minister for the purpose of that 
Allocation Statement is the Transfer Date and that the purchase price for the 
Assets is the Transfer Price. 

30.5 Audit of Bus Condition 
Prior to the Transfer Date the Director and a valuer appointed under Schedule 7 may inspect any 
or all of the Contract Buses to be transferred under this clause for the purpose of ascertaining their 
condition and the extent of compliance with clause 12. 1. 

30.6 Leased Assets 
(a) Where an Asset is leased under a finance Lease each relevant Operator agees to, and 

agrees to procure that each Associated Operator does, where requested by the Director, 
use its reasonable endeavours to procure the assigriment or novation of that Lease to the 
Purchaser by the Transfer Date. If that assigriment or novation is considered by the 
Director to be unlikely to be effected by the Transfer Date then each relevant Operator 
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agrees to, and agrees to procure that each Associated Operator does, exercise any right it 
has to acquire ownership of that Asset and transfer it under this clause. 

(b) Where an Asset is leased under an operating Lease each relevant Operator agrees to, and 
agrees to procure that each Associated Operator does, where requested by the Director use 
its reasonable endeavours to procure the assignment or novation of its interest in that 
Lease to the Purchaser by the Transfer Date. 

30.7 Operators to facilitate 
Each Operator agrees to facilitate (and procure that each Associated Operator facilitates) 
the transfer of the Assets under this clause 30, and will not do anything which is likely to 
frustrate that transfer. 

Following the giving of a Transfer Notice, each Operator agrees to, and agrees to procure 
that each Associated Operator does, allow the Purchaser reasonable access to the Assets 
and the Staff to facilitate completion of the sale, assigriment or novation of the Assets 
under this clause. 

30.8 Transfer of S.taff 
(a) Each Operator agees to, and agees to procure that each Associated Operator does, use its 

best endeavours to ensure that an appropriate number of Staff (having regard to the 
number, skills, qualifications and experience of Staff required by the Operators to operate 
the Bus Operations but excluding the Exempt Staff) (Available Staff) are available to be 
offered employment by the Purchaser under clause 30.8(b). 

(b) The Director agees to procure any Purchaser to make offers of employment to all of the 
Available Staff which: 

are on tenns no less favourable considered as a whole to the Available Staff than 
their tenns of employment with an Operator or Associated Operator; 

provide for continuity of Staff Liabilities and entitlements in relation to long 
service leave; 

meet the relevant criteria of offers of acceptable altemative employment set out in 
the enterprise or workplace agreement certified or lodged under the Workplace 
Relations Act 1996 (Cth) applicable to the Staff; and 

take effect from the end of the Term. 40 
(c) In relation to Available Staff who accept offers of employment from the Purchaser 

(Transferring Staff), the relevant employer Operator agrees to pay to the Purchaser an 
amount (Transferring Staff Payment) for assuming the Staff Liabilities of those 
Transferring Staff calculated as follows: 

Transferring Staff Payment = (I T) x SL TS 

where: 

T= the corporate tax rate (expressed as a decimal figure) applicable on the 
Transfer Date; 

SLTS = the aggregate of the Staff Liabilities for all Transfening Staff (less the 
Sick Leave Discount) calculated and valued by an independent actuary who: 

is jointly appointed by the Director, the relevant Operator and the 
Purchaser; 

must apply relevant Australian accounting standards; and 
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(iii) must apply any assumptions ageed to by the Director, the relevant 
Operator and the Purchaser; and 

Sick Leave Discount = 80% of the Staff Liabilities that relate specifically to the 
sick leave entitlements of the Transferring Staff, 

and which will be deducted as set out in Schedule 7 item 1. 

(d) In relation to Available Staff who do not accept an offer by the Purchaser under 
clause 30.8(b) (Non-Transferring Staff) the relevant employer Operator remains liable 
for, and agrees to indemnify the Director and Purchaser for, any Staff Liabilities for the 
Non-Transferring Staff. 

30.9 Restrictions relating to Staff 
Unless required under any award, certified ageement or workplace ageement, under contract or 
any Law each Operator agees not to, and agrees to ensure that each Associated Operator does 
not, vary, or purport or promise to vary, the terms or conditions of employment of any member of 
Staff (other than the Exempt Staff) or to engage additional Staff after a Termination Notice is 

given. 

30.10 Intellectual Property licences 
To the extent that any Bus Operations IP that is owned by an Operator or an Associated 
Operator is not transferred under this clause 30, each relevant Operator agees to grant, 
and agees to procure that each Associated Operator gants, to the Director or any 
Successor Operator, Interim Operator or Step-in Party appointed by the Director, an 
irrevocable, perpetual, non-exclusive, royalty free, transferable licence (with a right to 
sub-license) to use that Bus Operations EP for the purpose of pennitting any Successor 
Operator, Interim Operator or Step-in Party to provide or promote the Local Services or 

equivalent services during any Step-in Period or following Termination and for no other 
purpose. 

To the extent that an Operator or an Associated Operator makes use of Intellectual 
Property in conducting the Bus Operations which is not owned by it or the Director, each 
relevant Operator agrees to use its best endeavours to ensure, and agrees to procure that 
each Associated Operator uses its best endeavours to ensure, that they will be able to 
assign or novate that Intellectual Property under clause 30.1 or to grant a licence to that 
Intellectual Property if required on the tenns stated in clause 3 0. 1 0(a). 

30.11 Intellectual Property Indemnity 
Each Operator agrees to, and agrees to procure that each Associated Operator does, indemnify and 
hold the Director and any Successor Operator, Interim Operator or Step-in Party harmless against 
all Losses arising out of or in connection with the Director's or any Successor Operator's, Interim 
Operator's or Step-in Party's use of the Intellectual Pro perty in a manner contemplated by clause 
30. 10 inffinging any third party's rights in the Intellectual Property. 

30.12 Operators'End of Term Option 
Despite any other provision of this document each Operator and any relevant Associated 
Operator may, at least 18 months before the End of Tenn, gant to the Director or his 
nominee an option to acquire all of the Assets used mi'the Bus Operations on the same 
terms as if he had a Termination option under clause 30.1 to 30.11 inclusive (End of 
Term Option) that is exercisable in the manner referred to in clause 30.12(b). 

The End of Tenn Option will be granted by the delivery to the Director of written notice 
and (if the option relates to the freehold in any Contract Depot) a counterpart of the 
Tennination Depot Option Deed: 
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(i) varied by: 

replacing the definition of Option Period with the following: 

Option Period means the period beginning on the date of delivery of this 
document to the Director as required by clause 30.12(b) of the Service 
Contract and ending at 5.00pm on the date on which the Term of the 
Service Contract expires. 

arnending clause 4 of the Termination Depot Option Deed to read as 

follows: 

To exercise the option, the Grantee agees to deliver to the Grantor before 
the end of the Option Period: 

an option exercise notice in the form in Schedule 1; and 

two copies of the Contract executed by the Grantee with the day of 
sale completed as the day on which the Grantee exercises the 
option; and 

(ii) executed by the Operators and or any relevant Associated Operator as required, 

(End of Term Depot Option Deed). 

(c) Where the End of Terrn Option is exercised: 

the Director may, by giving at least two months written notice, extend the Term on 
the same terms and conditions as this document for six or 12 months; 

the Director will prepare and deliver to each Operator and any relevant Associated 
Operators a transfer agreement in substantially the same fonn as the Tennination 
Transfer Agreement for execution by each Operator and any relevant Associated 
Operators and the power of attomey ganted by the Operators under clause 30.2(f) 
will apply to allow the Director to execute the transfer agreement if an Operator 
has not provided the executed transfer ageement to the Director within five 
Business Days. For the purposes of this clause 30 and the End of Term Depot 
Option Deed the transfer agreement will be referred to as the Termination Transfer 
Ageement; and 

all references in clauses 30.1 to 30.11 and Schedule 7 to: 

the Transfer Date will be deemed to be references to the date that is 30 
days after delivery of the counterpart of the End of Term Option Deed 
under clause 30.12(b); 

the Tennination Notice will deemed to be references to the counterpart of 
the End of Tenn Option Deed delivered by the Operators under clause 
30.12(b); and 

the Transfer Notice will deemed to be references to the notice by which the 
Director exercises the option ganted under clause 30.12(b). 

31. Termination arrangements 

31.1 Going Concern 
Each Operator agees to, and agees to procure that each Associated Operator does, maintain and 
manage the Assets in a way that a Successor Operator, Interim Operator or Step-in Party is able at 
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any time to take over the Bus Operations as a going concem where this document is Terminated 
under clause 28.3. 

31.2 Operators to facilitate 
ff the Bus Operations are to be transferred to an Interim Operator or a Successor Operator 
following Termination, the Operators agee to, and agees to procure that each Associated 
Operator does, facilitate in all respects the transfer of the Bus Operations to the Interim Operator 
or Successor Operator as the case may be, including the assigriment, transfer or novation of any 
relevant contract used in the Bus Operations. 

31.3 Continuity Information 
The Operators agree to, and agees to ensure that each Associated Operator does, maintain, keep 
up to date and make available for a Step-in Party, a proposed Interim Operator or a proposed 
Successor Operator, key information (in a readily discemable, accessible and usable form) 
relating to the Bus Operations that would assist any of these entities to take over all or part of the 
Bus Operations, including: 

(a) all Operational Records; - 

0 (b) details of each Operator's and each Associated Operator's management and organisational 
structure, including a listing of all positions; 

details of each Operator's and each Associated Operator's management team (including 
responsible officers), identifying their names, roles, responsibilities and contact details; 

an asset register for Assets; 

a register of Plant and Equipment; 

details of all computer and other information systems and data including the Business 
Systems; 

a register of all relevant contracts and other arrangements entered into by each Operator 
and each Associated Operator; 

details of Staff Liabilities; 

0) full maintenance records for the Contract Buses; 

0 0) the Management Inforrnation System; 

(k) any books, records or other documents that each Operator is required to keep under the 
PTCA Regulations, nominated by the Director; and 

(1) any other infonnation that the Director reasonably requests each Operator to keep. 

31.4 Access 
As and from the Commencement Date, the Operators agee to, and agees to procure that 
each Associated Operator does, prepare and maintain a detailed and complete guide as to 
the location of the Continuity hiformation at a location specified by the Director 
(Continuity Guide). 

The Operators agree to, and agrees to procure that each Associated Operator does, ensure 
that a Step-in Party, Successor Operator or Interim Operator has immediate access to the 
Continuity Guide and Continuity Infonnation at Termination or step-in under clause 27. 

31.5 Warranty as to Continuity Information 
Each Operator warrants that any Continuity Information provided to, or inspected by, the 
Director, a proposed Interim Operator or a proposed Successor Operator will be true and correct 



in all material respects and not misleading, by omission or otherwise, as at the time it is provided 
or inspected. 

31.6 Access to Staff 
Further to its obligation under this clause each Operator agrees to provide, and procure that each 
Associated Operator provides, access to Staff at all reasonable times to an Interim Operator or a 

Successor Operator, but only to the extent that the access does not materially interfere with the 
Bus Operations. 

31.7 No frustration 
Each Operator agrees not to, and agrees to procure that each Associated Operator does not, do 
anything which directly or indirectly avoids, or materially prejudices or frustrates the transfer of 
the Bus Operations as a going concem following Termination of this document under clause 28.3. 

32. Force majeure 
32.1 Notification of Force Majeure Event 

If either an Operator (including an Associated Operator) or the Director (Affected Party) is 
prevented from performing any of its obligations under this document by a Force Majeure Event 
other than a Discriminatory Change in Law or, in the case of a Discriminatory Change in Law that 
performance is rendered unlawful, the Affected Party agrees to immediately give the other party a 
written notice containing the: 

full particulars of the Force Majeure Event; 

nature and likely duration of the Force Majeure Event; 

obligations of the Affected Party the performance of which is prevented; and 

nature and extent of the effect of the Force Majeure Event on those obligations. 

32.2 Effect of Force Majeure Event 

The non-financial obligations of the Affected Party are suspended to the extent that they 
are affected by the Force Majeure Event, from the date the Affected Party gives the 
written notice under clause 32.1 until cessation of the Force Majeure Event. 

The Term will not be extended by the period of a Force Majeure Event. 

32.3 Mitigation 
An Affected Party agrees: 

to take all necessary and reasonable steps to minimise and or remove the effects of that 
Force Majeure Event; and 

to take all action reasonably practicable to mitigate any Loss suffered by the other party as 
a result of thiD Affected Party's inability to perform any of its obligations under this 
document. 

32.4 Cessation of Force Majeure Event 
On the cessation of the Force Majeure Event which is the subject of a written notice under clause 
3 2. 1, the Affected Party agrees: 

to immediately give written notice to the other party of the cessation of the Force Majeure 
Event; and 

to resume performance of any obligations suspended as a result of the For-ce Mag'eure 

Event. 
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33 Insurance 

33.1 Insurance policies 
During the Term, the Operators agree to effect and maintain, and procure that each Associated 
Operator effects and maintains: 

(a) public liability insurance for at least $20 million per incident: 

(i) covering claims in respect of- 

damage to any real or personal property; and 

the injury to, or death of, any person, - 

in conducting the Bus Operations and perfonning the obligations under the 
Transaction Documents; 

which extends to cover the vicarious liability of the Director, the State and the 
Director's Associates in respect of any acts and omissions of the Operators and the 
Associated Operators; and 

E including a cross-liability clause in which the insurer agrees to waive all rights of 
subrogation or action that it may have or acquire against the insureds; 

(b) workers' compensation insurance in respect of the Staff against any common law or 
statutory. liability; 

(c) insurance coverage against third party property damage for at least $ 10 million for all 
Contract Buses and Replacement Buses; 

(d) compulsory third party motor vehicle insurance in respect of the Contract Buses and the 
Replacement Buses; and 

(e) any other insurances which the Director reasonably requires and which are commonly 
effected by the operators of Buses and bus services comparable in Australia to the size, 
scope and complexity of the Bus Operations provided those insurances can be obtained on 
payment of a reasonable premium. 

33.2 Insurance generally 
The Operators agee that all insurances which they or anAssociated Operator effects in 
compliance with this document will, subject to any Operator's and any Associated 
Operator's compliance with the requirements of any relevant Lease, be effected with 
insurers having a minimum long terin credit rating of at least BBB+ (Standard & Poor's 
Australia) and BBB+ (Moody's Investors Service). 

The Nominated Operator agrees to provide notice to the Director of any intended 
cancellation of insurances effected in compliance with this document by any Operator or 
Associated Operator. 

The Nominated Operator agrees: 

to give the Director acceptable proof of currency and coverage of the insurances 
referred to in clause 33.1 before the Commencement Date and at least annually 
and at all other times during the Term as reasonably requested by the Director; and 

to use reasonable endeavours (including paying any reasonable premium) to have 
each policy endorsed to include a non imputation clause to the effect that any non 
disclosure or misrepresentation by one insured party does not affect another 



insured party Provided that the non disclosure or misrepresentation was not made 
with the connivance of that other insured party. 

33.3 Premiums 
The Operators agree to pay, and agree to procure that each Associated Operator pays, all 
premiums in respect of all insurance policies refer-red to in clause 33.1 by the due date for 
payment of those premiums. 

34. Intellectual Property 

Subject to clause 34(b) and to the extent that it is lawfully able to do so, each Operator 
grants to the Director an irrevocable, perpetual, non-exclusive, royalty free, transferable 
licence (with the right to sub-license) to use and reproduce that Operator's relevant 
Intellectual Property in any publication of the Director's including timetables. 

The licence granted under clause 34(a) is subject to the Director taking all usual and 
reasonable steps to protect the Operators' relevant Intellectual Property. 

Each Operator agrees to, and agrees to procure that each Associated Operator does, 
indemnify and hol.d the Director and any Successor Operator, Interim Operator or Step-in 
Party harmless against all Losses arising out of or in connection with the Director's or any 
Successor Operator's, Interim Operator's or Step-in Party's use of the Intellectual Property 
in a manner contemplated by this clause infringing any third party's rights in the 
Intellectual Property. 

35. Indemnity and limitation of liability 

35.1 Indemnity 
(a) Each Operator indemnifies and agees to keep indemnified the Director, the State and the 

Director's Associates (Indemnified Persons), from and against all Losses that may be 
incurred or sustained by any or all of the Indemnified Persons in respect of or arising 
from: 

0) any act, omission or neglect on the part of the Operators, any Associated Operator, 
any associate of theirs or any of their respective Staff in connection with the 
perfortnance of their obligations under the Transaction Documents; 

any Non-Compliance Event; 

any Termination Event; or 

any death, personal injury, loss or damage suffered by passengers or by any third 
party enjoying or affected by the provision of the Local Services caused or 
contributed to by any Operator, any Associated Operator, any associate of theirs or 
any of their respective Staff. 

(b) This indemnity will not apply to the extent that the Loss is caused or contributed to by 
fraud, wilful default or a negligent act or negligent omission on the part of the Indemnified 
Persons. 

(c) This indemnity will not exclude any other right of the Director or the Indemnified Persons 
to be indemnified by any Operator. 

35.2 Release 

Each Operator releases to the full extent permitted by Law the Indemnified Persons from all 
Losses which arise from any Operatoi's and the Associated Operators perfonnance of their 
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obligations under the Transaction Documents, except to the extent that an act, omission or neglect 
of an Indemnified Person has caused or contributed to those Losses. 

35.3 Exclusion of Indirect or Consequential Loss 
Despite any other provision of a Transaction Document, the Director is not liable to make 
any payment to any Operator, by way of indemnity, dwnages or otherwise, in respect of 
any Indirect or Consequential Loss incurred or sustained by that Operator as a result of 
any act, omission or neglect of the Director or the Director's Associates. 

Despite any other provision of a Transaction Document, an Operator is not liable to make 
any payment to the Director, by way of indemnity, dainages or otherwise, in respect of 
any Indirect or Consequential Loss incurred or sustained by the Director as a result of any 
act, omission or neglect of the Operator. 

35.4 Liability with respect to passengers and third parties 
The Operators acknowledges that the Director will. not be responsible for the actions of the 
Operators, any Associated Operator or an associate of any of them and that, otherwise than ag 

expressly provided in this document, the Operators and each Associated Operator agrees to 
provide the Local Services and comply with their respective obligations under the Transaction 
Documents at their own cost and risk without recourse to the Director, the State or govemment 
funds or guarantees. 

35.5 Proportionate liability 
Each Operator indemnifies, and agees to make whole and agees on demand by the Director to 
indemnify the Director for the difference (if any) between: 

the amount of any Loss suffered or incurred by the Director for which, but for Part IVAA 
of the Wrongs Act 1958 (Victoria), the Director would have been entitled to recover from 
that Operator arising out of or in connection with an act or omission of that Operator 
under a Transaction Document; and 

the liability of that Operator to the Director as determined by the court under Part fVAA 
of the Wrongs Act 1958 (Victoria) arising out of or in connection with an act or omission 
of that Operator, 

subject to the Director using his reasonable endeavours to mitigate the amount of any Loss to the 
extent not prejudicial to his interests. 

36. Performance Bond 

36.1 Provision 
The Operators agree to, on or before the Commencement Date, procure the issue to the Director of 
a perfonnance bond (Performance Bond) which: 

is in the forrn set out in Schedule 6; 

is issued by a financial institution (as defined in the Banking Act 1959 (Cth)) (Issuer) 
having a minimum long term credit rating of at least A- (Standard & Poor's Australia) and 
A3 (Moody's Investors Service) (Required Rating); 

is payable at an office of the Issuer in Melboume; 

is for an amount of one month's Local Service Payment; and 

expires no earlier than: 

(i) three years after it is issued; or 
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(ii) 12 months after the due date for end of the Term, 

whichever is earlier. 

36.2 Replacement 

The Operators agree to procure the issue to the Director of a replacement Perforinance Bond: 

at least 12 months prior to the expiration of the current Performance Bond; and 

if the rating of the Issuer falls below the Required Rating, within five Business Days after 
being requested by the Director to do so. 

36.3 Demands 
(a) The Director may make a demand under the Perfonnance Bond: 

in respect of any amount that he considers is due and payable (but which has not 
been paid) by any Operator to him or the TTA under a Transaction Document or in 

connection with any Operator's conduct of the Bus Operations; or 

for the amount of any Loss suffered or incurred by him as a result of a 
Terinination Event or Non-Compliance Event occurring; or 

in connection with any breach of warranty by any Operator or an Associated 
Operator under the Tennination Transfer Agreement that results in a warranty 
claim being made under the Termination Transfer Agreement. 

(b) The Director may make a demand under the Performance Bond for the fiill amount then 
undrawn if a replacement Perfonnance Bond is not provided to the Director in accordance 
with clause 36.2. The amount paid to the Director will be paid by him to the Nominated 
Operator as soon as the replacement Perfonnance Bond is provided. 

(c) The Director may make a demand in respect of an amount referred to in clauses 36.3(a) or 
(b) irrespective of whether or not the amount is, or the circumstances relating to the 
amount are: 

in dispute; 

subject to the dispute resolution procedures set out in clause 39 or in another 
Transaction Document; or 

subject to any court or other proceeding. is 
36.4 No Injunction 

Each Operator agrees not to take any steps to restrain or injunct the Director from making a 
demand under the Perfonnance Bond or the Issuer paying any amounts under the Performance 
Bond. 

36.5 Repayment 
If the Issuer makes a payment to the Director as a result of a demand made under the Performance 
Bond in accordance with clauses 36.3(a) or (b) and all or part of the amount in respect of which 
demand was made was not actually, or did not become, payable by an Operator to the Director 
(Relevant Amotint), then the Director agrees to pay to the Nominated Operator the Relevant 
Amount plus interest at the Default Rate on the Relevant Amount on a daily basis from the date 
that the Issuer met the demand in respect of the Relevant Amount until the date that the Relevant 
Amount is paid to the Nominated Operator. 

Consolidated LDcal Services Contract Page 80 o17235 

ME_761132931 (W2003) 



36.6 Notice 
The Director agrees to, as soon as practicable after he makes a demand under the Performance 
Bond, give notice to the Nominated Operator specifying the amount of the demand and the 
Directoi's reason for making the demand. 

36.7 Return 

The Director agrees to provide the Perfonnance Bond to be replaced to the Nominated 
Operator in exchange for the replacement PerforTnance Bond. 

The Director agrees to return the Perfonnance Bond to the Nominated Operator as soon as 
practicable after the date failing 12 months after the end of the Term. 

37 Confidentiality 

37.1 Non-disclosure by the Operators 
Each Operator agees to treat as confidential all information: 

obtained from the Director in connection with the Transaction Documents; or 

created by that Operator in the course of conducting the Bus Operations that is, by its 

nature, confidential and commercially sensitive to the Director, 

and agrees not to divulge or disclose the information to any person other than: 

another Operator, the Associated Operators and the Staff to the extent that they need to 

have the information for the performance of their duties in respect of this document; 

to that Operator's advisers in connection with this document, including its bankers, 
accountants, lawyers and insurance brokers; or 

with the Director's consent. 

37.2 Excludes public knowledge 
For the purposes of this clause, infonnation is not confidential if it is public knowledge, otherwise 
than as a result of a breach of this clause, or if it is trivial or obvious. 

37.3 Others 
Each Operator agrees to ensure that its and the Associated Operator's Staff and advisers are aware 
of, and comply with, the provisions of this clause. 

37.4 No limitation 
Nothing in this clause limits any Operator's obligations under any other provision of a Transaction 
Document. 

37.5 Non-disclosure by Director 
Subject to clauses 37.6, 37.7 and 37.8 the Director agrees to treat as confidential all inforination 
obtained from each Operator that is, by its nature, confidential and that is commercially sensitive 
to the Operator. 

37.6 Director may disclose 
Nothing in a Transaction Document prevents the Director from disclosing any information 
(including any of the Transaction Documents) which the Director: 

reasonably considers relevant to the exercise by a Step-in Party of Step-in Powers; 

reasonably considers relevant to the appointment and engagement of an Interim Operator 
or a Successor Operator; 
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(c) reasonably considers relevant to be disclosed for the purpose referred to in clause 3 1; 

(d) is required to disclose in the performance of his obligations under the Transaction 
Documents; 

(e) needs to disclose to his professional advisers for the purpose of obtaining their advice; 

(f) is required to publish in connection with the perforinance of his functions; 

(g) needs to disclose to obtain the full benefit of his rights under the Transaction Documents; 
or 

(h) is required by Law or constitutional convention to disclose to Parliament, the State, 
Cabinet, another Minister of the Crown, or any other Government Body, 

except that: 

0) he must not disclose any Financial Records or any Statement of Financial Position for any 
of the purposes referred to in clauses 37.6(a), (b) or (c); and 

he may only disclose rostering information held by an Operator or an Associated Operator 
to a Step-in Party appointed under clause 27.1 or to a Successor Operator where this 
document is Terminated under clause 28.3. 

37.7 Disclosure if required by Law 
Nothing in the Transaction Documents prevents any party from disclosing any information which 
it is required to disclose by Law. 

37.8 Public disclosure 
(a) Nothing in the Transaction Documents prevents the Director, State, the Minister or any 

State Govemment Body from disclosing any information which it is required to disclose: 

0) under the Freedom ofInformation Act 1982 (Victoria); 

under the Ombudsman Act 1973 (Victoria); 

to satisfy the disclosure requirements of the State Auditor General and to satisfy 
the requirements of Parliamentary accountability, or, in the case of the Minister, to 
ftilfil his or her duties of office; 

under State Govemment procurement practices and procedures; or 

in the State's annual report in respect of all operators of regular passenger 
services. 

(b) Each Operator agees to use all reasonable endeavours to assist the Director, State, the 
Minister or a State Govermnent Body in meeting their obligations under clause 37.8(a) 
provided the Director bears any direct material and substantiated costs of compliance. 

(c) Without limiting clause 37.8(a), the Director or any Operator may, provided they give 
reasonable prior written notice to the other of them, publish: 

(i) any information reasonably necessary to explain the nature of, reasons for and or 
consultation on, any PSR changes or proposed PSR changes; 

(ii) any information in connection with the procurement of all or any part of the Local 
Services following Termination, provided that the information may only be 
published during the period of, or during the per-iod leading up to, the 
procurement; 
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any Operational Report delivered to the Director under clause 19, provided that 
any advertising revenue and revenue in relation to any Other Use of Contract 
Buses by the Operators or Associated Operators is excluded; 

the results, on a Route, section of a Route, Bus Stop or other comparable basis, of 
any passenger counts; 

any infonnation in connection with the provision of the Local Services by any 
Operator in accordance with the Bus Loading Standards; 

the Transaction Documents, excluding details of the Local Service Payments; and 

any infonnation that is reasonably necessary to secure the Continuity of the Local 
Services. 

(d) Each Operator acknowledges that, in relation to a Regional Area, either the Director or the 
BAV may publish: 

the aggregate amount of service payments and performance incentives paid to Bus 
Operators for providing regular passenger services in that Regional Area; 

the results, on a route, section of a route, bus stop or other comparable basis, of 
any monitoring or measurement of the operational performance of the Bus 
Operators in providing regular passenger services in that Regional Area; 

the results of any customer surveys, patronage surveys and revenue protection 
measures published by Metlink and any fare evasion infonnation in relation to that 
Regional Area; and 

ticketing and revenue information in relation to that Regional Area. 

(e) Each Operator acknowledges that, in relation to the Metropolitan Area, either the Director 
or the BAV may publish: 

details of any breaches and defaults by Bus Operators of their obligations to 
provide regular passenger services, including the number and nature of, and 
penalties and remedial action taken in relation to, those breaches and defaults; and 

detailed descriptions of the specifications for buses used in the provision of 
regular passenger services and the total amount to be spent on maintenance of 
those buses. 

37.9 Publicity 
Subject to clause 37.8, the other provisions of this document and except for notices, 
documentation or infonnation which any Operator is required to disclose to the Australian Stock 
Exchange Limited, each Operator: 

agrees not to, and must ensure that its Associated Operators do not, make any public 
announcement or statement or issue any media release in relation to the Local Services or 
the Transaction Documents (Public Announcement) without the prior consent of the 
Director, except if the Public Announcement is of a kind generally made by operators 
operating a bus service in Australia comparable to the size, scope and complexity of the 
Bus Operations in the ordinary course of their business; 

agrees to give the Director a draft of any proposed Public Announcement which requires 
the Director's consent and use its reasonable endeavours to agree with the Director the 
wording and timing of that Public Announcement before it is made; and 
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(c) agrees to as soon as practicable, give a copy of any Public Announcement, agreed to or 
approved by the Director under this clause 37.9, to the Director. 

38. Practice Notes 

The Director may, provided he has first consulted with the BAV: 

issue Practice Notes to the Operators or an Associated Operator in relation to any 
provision of the Transaction Documents; and 

vary or revoke any Practice Note. 

Subject to clause 38(c), Practice Notes are intended to facilitate the administration of the 
Transaction Documents but are not contractually binding on the Director, the Operators or 
an Associated Operator. 

Where a provision of a Transaction Document permits the Director to: 

specify the fonn or content of any document or other infonnation to be prepared or 
provided by the Operators or an Associated Operator; or 

(ii) otherwise specify the requirements with which the Operators or an Associated 
Operator are to comply, 

the Director may do so by issuing a Practice Note to the Operators or an Associated 
Operator and any Practice Note issued under this clause 38(c) is binding on the Director, 
each Operator and an Associated Operator for the purposes of the provision of the 
Transaction Document under which it is issued. 

Despite any other provision in this clause 38, any Practice Note issued by the Director 
regarding the procurement and provision of- 

new regular passenger services (in accordance with the PTCA as amended by the 
Amending Legislation); and 

Orbital SmartBus Services, 

will be contractually binding on the parties provided that it is consistent with the PTCA 
and has been agreed with the BAV. 

39. Dispute resolution 0 
39.1 Notice of Dispute 

If a dispute or difference arises under or in connection with this document, either party (and in the 
case of any Operator, the Nominated Operator) may give the other written notice expressing the 
nature of the dispute or differences (Dispute Notice). 

39.2 Parties to meet 
As soon as practicable after receipt by a party of a Dispute Notice the Director and the Nominated 
Operator agree to ensure that senior and relevant Authorised Representatives of theirs meet and 
attempt to resolve the issue. 

39.3 Referral to senior executives 
If the issue is not resolved within 10 Business Days of the receipt of the Dispute Notice, it will be 
immediately referred to the most senior executive officers of the Director and the Nominated 
Operator who will personally or through their nominated delegates (who must be senior to the 
persons who met under clause 39.2) meet as soon as practical and attempt to resolve the issue. 
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39.4 Referral to Expert or Arbitrator 

If the issue is not resolved within 20 Business Days of the receipt of the Dispute Notice, either the 

Director or the Nominated Operator may: 

if the issue is of a technical nature or if this document requires, refer it for resolution to a 

person who is an independent expert in its subject matter (Expert); or 

if the issue is not of a technical nature, refer it to an independent person (Arbitrator) for 

arbitmtion. 

39.5 Issues for resolution by an Expert 

An issue is of a technical nature if it is of a kind that, if it were litigated, could be resolved on 
expert evidence alone. If the parties are unable to agree whether or not an issue is of a technical 

nature, the opinion of the Director as to whether or not the issue should be referred to an Expert 

prevails. 

39.6 Selection of Arbitrator or Expert 

If the parties are unable to agree on who to appoint as an Arbitrator or an Expert the Director may 

make the appointment. In making the appointment, the Director agrees to select a person who is 

independent of the parties and who is suitably qualified. 

39.7 Procedure on arbitration 

Subject to any other provision of this document to the contrary, an arbitration is to be conducted 

in accordance with the Comniercial Arbitration Act 1984 (Victoria) and subject to that Act, with 

the expedited commercial arbitration rules of the Institute of Mediators & Arbitrators (Australia). 

39.8 Procedure on resolution by Expert 

The Expert appointed under clause 39.4 or 39.6 acts as an expert and not as an arbitrator. 

Each party to a dispute which is referred to the Expert for detennination must have a 

reasonable opportunity to make submissions to the Expert. 

The costs of the Expert must be bome in equal shares by the parties. 

The Expert's decision is final and binding on the parties to the dispute, except to the extent 

of fraud, gross negligence or a manifest error. 

39.9 Court proceedings and other relief 

A party may not start court proceedings in relation to any issue or dispute under this 
document unless it has complied with this clause. 

This clause does not prohibit a party from seeking and obtaining appropriate injunctive or 

interlocutory relief from a court to preserve property or rights or to avoid Losses which 

are not compensatable in damages. 

39.10 Exclusion 

This clause does not apply to any dispute relating to or arising out of the exercise or non-exercise 

by the Director of any right or discretion conferred on the Director by the PTCA or otherwise by 
Law. 

39.11 Performance not affected 

Despite the parties having a dispute or difference, they agree to continue to perform their 

respective obligations under the Transaction Documents. 
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40. Goods and Services Tax 

40.1 Interpretation 
Words or expressions used in this clause 40 which are defined in the A New Tax System (Goods 
and Services Tax) Act 1999 (Cth) have the same meaning in this clause. 

40.2 Consideration is GST exclusive 
Any consideration or amount to be paid or provided for a supply made under or in connection 
with this document, unless specifically described as GST inclusive, does not include GST 
payable on that supply. 

40.3 Gross up of consideration 
If a party (Supplier) makes a supply under or in connection with this document on which GST is 

imposed (not being a supply the consideration for which is stated specifically as GST inclusive): 

the consideration payable or to be provided for that supply but for this clause (GST 
exclusive consideration) is increased by, and the recipient of the supply (Recipient) 
agrees to also pay to the Supplier, an amount equal to the GST payable by the Supplier on 
that supply; and 

the amount by which the GST exclusive consideration is increased must be paid to the 
Supplier by the Recipient without set off, deduction or requirement for demand, at the 
same time as the GST exclusive consideration is payable or to be provided. 

40.4 Recipient created tax invoices 
The parties agree to enter into an agreement in the forin provided by the Director which allows the 
Director to issue recipient created tax invoices in respect of the Local Services provided under this 
document. 

40.5 Reimbursement 
If a payment to a party under this document is a reimbursement or indemnification, calculated by 
reference to a Loss incurred by that party, then the payment will be reduced by the amount of any 
input tax credit to which that party is entitled on the acquisition of the supply to which the Loss 
relates. 

41. Guarantee and Indemnity 

41.1 Guarantee 
The Parent Guarantor unconditionally and irrevocably guarantees to the Director the due and 
punctual perfon-nance of each Operator's and the Associated Operators' obligations under the 
Transdction Documents. 

41.2 Indemnity 
As a separate and independent obligation, the Parent Guarantor indemnifies the Director against 
any Loss of the Director as a result of or in connection with any obligation of an Operator or an 
Associated Operator that is being guaranteed by the Parent Guarantor being unenforceable, 
invalid or illegal or an Operator or an Associated Operator failing to comply with its obligations 
under the Transaction Documents. 

41.3 Continuing guarantee and indemnity 
The guarantee and indemnity in this clause 41 is a continuing guarantee and remains in full force 
and effect until all obligations of the Operators and the Associated Operators under the 
Transaction Documents have been fully perfortned and is not prejudiced or adversely affected by 
anything which would otherwise reduce or discharge that liability, including: 
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any waiver or concession in relation to, or any amendment under, any Transaction 
Document; 

any obligation of an Operator or an Associated Operator that is being guaranteed by the 
Parent Guarantor being unenforceable, invalid or illegal; or 

any Insolvency Event occurring in respect of any party. 

42. General 

42.1 Alterations and termination 
Each Operator agrees not to amend or terminate any Transaction Document without the Director's 
prior written consent. 

42.2 Independent 
The relationship of the Director and each Operator is that of principal and contractor. 
Nothing constitutes the Director as a partner of any Operator, nor as party to ajoint 
venture with any Operator. Except as is expressly provided in this document, neither 
party is the agent of the other or has the power to bind the other. 

Each Operator agrees not to hold itself out as the agent of the Director unless this 
document otherwise authorises it to do so. 

42.3 Assignment 
An Operator may only assign a Transaction Document or a right under a Transaction 
Document with the prior written consent of the Director. 

Each Operator agrees to obtain the Director's prior written consent to any Change in 

Control relating to it during the Term. 

The consent of the Director under clauses 42.3(a) or (b) will not be unreasonably withheld 
where the assignment, transfer or change is to: 

a relative of that Operator; 

a relative of the person having effective control of that Operator (where that 
Operator is a body corporate); or 

a body corporate under the effective control of a person referred to in clause 
42.3(c)(i) or (ii), 

provided that: 

in the case of a Change in Control situation, that Operator retains its Accreditation; 
or 

in the case of an assigriment or transfer, the assignee or transferee obtains 
Accreditation and enters into a new service contract with the Director on the same 

terms and conditions as set out in this docunient and providing for any other 
matter that the Director considers reasonably to be relevant. 

42.4 Costs 
Each party agrees to pay its own costs of negotiating, preparing and executing the 
Transaction Documents. 

Each Operator and any relevant Associated Operator will be responsible for any capital 
gains tax liability triggered by the transfer of the Assets under clause 30. 



(c) The parties acknowledge that the Opprators' and relevant Associated Operators' reasonable 
costs for the preparation of vendor's statements in relation to Owned Ddpots transferred 
under clause 30 will be capped at $25,000 in aggregate. The Director agrees to pay any 
reasonable costs relating to the preparation of the vendor's statements in excess of that cap 
that are demonstrated and substantiated to the satisfaction of the Director. 

42.5 Survival 
Any indemnity or any obligation of confidence under this document is independent and survives 
terrnination of this document. Any other tenn by its nature intended to survive termination of this 
document survives termination of this document. 

42.6 Counterparts 
This document may be executed in counterparts. All executed counterparts constitute one 
document. 

42.7 Contra Proferentem 
The Transaction Documents are not to be interpreted against the interests of a party merely 
because that party proposed the relevant Transaction Document or some provision in it or because 
that party relies on a provision of the relevant Transaction Document to protect itself. 

42.8 No merger 
The rights and obligations of the parties under this document do not merge on completion of any 
transaction contemplated by this document. 

42.9 Entire agreement 
The Transaction Documents constitute the entire ageement between the parties in connection 
with their subject matter and supersede all previous ageements or understandings between the 
parties in connection with their subject matter. 

42.10 Trustee Capacity 
(a) Each Operator agrees to advise the Director at the time it enters into any Transaction 

Document whether it does so as the trustee of any trust. 

(b) If an Operator does enter into a Transaction Document in a trustee capacity, it warrants 
that: 

its appointment as trustee of the relevant trust is valid and subsisting and it is not 
aware of any action to remove or replace it as trustee; 

the trust deed for the relevant trust authorises its entry into the Transaction 
Documents; and 

it has a right of recourse to the assets of the relevant trust sufricient to cover any 
Claim that may be made against it under the Transaction Documents. 

(c) Each Operator agrees not to engage any Subcontractor who acts in a trustee capacity under 
clause 7 unless and until it has obtained warranties from the Subcontractor covering those 
matters set out in clause 42. 1 0(b). 

42.11 Further action 
Each party agrees to do, at its own expense, everything reasonably necessary (including executing 
documents) to give full effect to the Transaction Documents and any transactions contemplated by 
them. 
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42.12 Document subject to Tra- nsport Act and PTCA 

Nothing in this document will affect or limit any powers or rights that the parties may have under 
the Transport Act or the PTCA, except where those powers or rights have been expressly waived 
by the party entitled to the benefit of the right or power. 

42.13 Severability 
A term or part of a term of this document that is illegal or unenforceable may be severed from this 
document and the remaining terms or parts of the tenns of this document continue in force. 

42.14 Waiver 
Unless otherwise provided in this document, a party does not waive a right, power or remedy if it 
fails to exercise or delays in exercising the right, power or remedy. A single or partial exercise of 
a right, power or remedy does not prevent another or further exercise of that or another right, 
power or remedy. A waiver of a right, power or remedy must be in writing and signed by the 
party giving the waiver. 

42.15 Rights held on trust 
Each Operator acknowledges and agrees. that: 

a waiver, release, acknowledgement or indemnity in favour of the Directoes Associates is 

held on trust by the Director for the benefit of any of the Director's Associates; and 

the consent of the Director's Associates referred to in clause 42.15(a) is not required for 
any alterations to this document. 

42.16 Director's compliance 
The Director is not obliged to do anything prescribed or contemplated for him (or the State) in any 
document refeffed to* in a Transaction Document (other than another Transaction Document) or 

that relates to the provision of regular passenger services unless either the Director: 

is expressly required to do the same thing by another provision of a Transaction 
Document; or 

agrees in writing to do so. 

42.17 Governing law and jurisdiction 
This document is govemed by the Laws of the State and each party irrevocably and 
unconditionally submits to the nori-ekclusive jurisdiction of the courts of the State. 

42.18 Notices and other communications 
A notice, demand, consent, approval or communication given under this document 
(Notice) must be: 

0) in writing, in English and signed by a person duly authorised by the sender (or any 
other person specified in this document); and 

(ii) hand delivered or sent by prepaid post or facsimile to the recipient's address for 
Notices specified in the Details, as varied by any Notice given by the recipient to 
the sender. 

A Notice given in accordance with clause 42.18(a) takes effect when taken to be received 
(or at a later time specified in it), and is taken to be received: 

0) 

(ii) 

ME761132931 (W2003) 

if hand delivered, on delivery; 

if sent by prepaid post, on the second Business Day after the date of posting (or on 

the seventh Business Day after the date of posting if posted to or from a place 
outside Australia); and 
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(iii) if sent by facsimile, when the sender's facsimile system generates a message 
confirtning successful transmission of the entire Notice unless, within eight 
Business Hours after the transmission, the recipient informs the sender that it has 
not received the entire Notice, 

but if the delivery, receipt or transmission is not on a Business Day or is after 5.00pm on a 
Business Day, the Notice is taken to be received at 9.00am on the next Business Day. 

(e) Any notice, demand, consent, approval or communication by the Director to, or 
consultation with, an Operator under this document must be given to, or be with, the 
Nominated Operator on behalf of the relevant Operator, unless otherwise expressly 
provided in this document. 

(d) Any notice or communication received by the Director from, or any consultation with, the 
Nominated Operator will be deemed to have been authorised by the Operator on whose 
behalf the Nominated Operator purports to be acting. 

42.19 Public Transport Ombudsman 
Each Operator agrees to (and agrees to procure that each Associated Operator does) 
comply with the charter issued by Public Transport Ombudsman Limited (PTO) as if it 
was a member of PTO, including abiding by any decision of PTO which affects the Local 
Services. 

Clause 42.19(a) does not confer on any Operator or an Associated Operator any of the 
rights of a member of PTO under the constitution of PTO, which rights vest in BAV in its 
representative capacity as a member of PTO. 

42.20 VIPP Statement and VIPP Implementation Plan 

(a) The Operators: 

undertake that the VEPP Statement and VfPP Implementation Plan (if any) are 
accurate statements as to the intentions of the Operators at the date of this 
document; and 

(ii) agree that a copy of the VIPP Statement and VIPP Implementation Plan: 

may be provided to the State Govemment Bodies responsible for 
administering and monitoring compliance with the VEPP; and 

may be included on a register, or in a report, of VEPP performance which 
is made available to other State Govemment Bodies. 

(b) Each Operator agrees to procure a statement from each of its Associated Operators for the 
purposes of complying with the VfPP and oblige each Associated Operator to comply 
with the requirements set out in this clause. 

(c) Each Operator agrees to allow the Director and the State to: 

have access to the Operational Records; and 

(ii) obtain inforination from officers, employees, consultants and advisers of the 
Operator and from the persons, firms or corporations nominated in the VIPP 
Statement, 

for the purpose of monitoring compliance with the VEPP Statement and VIPP 
Implementation Plan. 

(d) The Nominated Operator agrees to notify the Director in writing of any material departure 
from the VIPP Statement or VIPP Implementation Plan. 
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(e) Each Operator authorises the Director to divulge details of the VEPP Statement or VIPP 
Implementation Plan as necessary to make the enquiries contemplated in clause 42.20(c). 

0 

0 
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Signing page 

EXECUTED as an ageement. 

2'3 
J U N .2T8 

Dated[ .......... ..... .. 

Signature 

liector McKWA19 

[Name and title] Delegate ef he Director of Public 
Transport 

Executed by W Sinclair & Sons 
Proprietary Limited in accordance with its 

constio in ik vesence of 

Signature of 

Name of director 

Executed by Eastern Suburbs Omnibus 
Services Proprietary Limited in 

accordanDe-VFifh-its constitution in the 

presenqre of 

ignature of director 

Name of director (print) 

Executed by Douglas Kefford Pty Ltd in 
accordance with its constitution in the 

presence 

Signature of 

of director (print) 

525 Collins Street, 
An Australian Legal Pract;j,""', th e 
meaning ot the Legal 2,004 

'9'nY secretary ir/comp 

(Please delete as applir-able) 

Name of director/company secretary (print) 

a a OA d Signa ie tedGvfnpaRKecrei-aFj 

(Please delete as applicable) 

Name of director/company secretarylpdnt) 

< gnatae of d npany secretary 
(Please delete as applicable) 

tQA*l tjpr02=p 
Name of director/company secretary (print) 
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Schedule 1 Local Service Specifications and 
PSR(dauses 1. 1, 6.2, 8.2 and 8.7) 

PART A 

1. Exclusive Routes 

Each Operator's right to provide Local Services is an exclusive right, subject to the PTCA and this 
document (including the exceptions set out in clause 2 of this Schedule), in respect of the Routes 
set out next to its name below and shown in Figure 1. The Local Services set out below constitute 
the Minimum Level of Service. 

Local Services to be provided by W Sinclair & Sons Proprietary Lin-tited 

Description ofRoutes: 

Route 630 Elwood - Monash University. 

Route 900 Caulfield - Rowville 

0 School Route 2001 (Warrigal Road - Star of The Sea) 

0 School Route 2002 (Hawthom Road to Monash University) 

0 School Route 2003 (Warrigal Road to Star of The Sea) 

0 School Route 2004 (Warrigal Road to Star of The Sea) 

School Route 2005 (Star of the Sea to Ormond) 

0 School Route 2006 (Kilvington Girls to Monash University) 

0 School Route 2000 (Star of the Sea to East Boundary Rd) 

0 School Route 2010 (Star of the Sea to Ormond/Monash University) 

0 School Route 2011 (Star of the Sea to Monash University) 

The Operator's right to provide the Local Services includes the right to provide those 
services within the area extending 400m from the Region boundaries and from each line 
of Route, unless they are school services or services operating to industrial work areas. 

Local Services to be provided by Eastem Suburbs Omnibus Services Proprietary Liniited 

Route 605 (Gardenvale - Princes Bridge (City)) 

The Operator's right to provide the Local Services includes the right to provide those 
services within the area extending 400m from the Region boundaries and from each line 
of Route, unless they are school services or services operating to industrial work areas. 

2. Exceptions to Operators 
I 
exclusivity 

Each Operator acknowledges that: 

(a) it has no exclusive rights to provide Local Services: 

(i) in the area within a one kilometre radius of transport nodes (including train 
stations, tram and bus interchanges) or Principal, Major or Specialised Activity 
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Centres defmed and identified in the State planning document (as updated) titled 
Melbourne 2030 planningfor sustainable growth (released in October 2002); 

in the area within a two kilometre rad.ius of-the General Post Office, Melboume; 

in the area extending 400 metres beyond the boundary of Another Operator's 
region or any route operated by it; and 

on the routes delineated in Annexure I (as amended by the Director under this 
document), but only to the- extent necessary to allow for the provision of Orbital 
SmartBus Services. 

(b) its exclusive rights to provide Local Services are subject to (and extinguished or modified 
to the extent necessary to allow for) the provision by other Bus Oper-ators of any regular 
passenger Services being provided as at the Conimencement Date that cross over or 
overlap with, or are provided within, a Route or Region, including as specified below: 

(i) W Sinclair & Sons Pty Ltd 

Overlapping sections ofRoutes: E 
Route 630 -North Road East Brighton between Kooyong and Hawthom 
Roads 

Route 630 -North Road Orinond between Tucker and Koomang Roads 

Route 630 -North Road Mun-umbeena between Marlborough Street and 
Crosbie Road 

Route 630 North Road between Huntingdale R/S and Monash 
University. 

Route 900 Wellington Rd between Clayton Rd and Dandenong Rd 
Route 631 (Moorabbin/Grenda) 

Route 900 Wellington Rd between Clayton Rd and Dandenong Rd 
Route 703,733 (Ventura) 

Route 900 Wellington Rd between Henderson Rd and Haverbrack Dve 
Route 802 (Grenda) 

Route 900 Wellington Rd between Henderson Rd and Brandon Park Dve 
Route 804 (Grenda) 

Route 900 Wellington Rd between Gamett Rd and Haverbrack Dve 
Route 804 (Grenda) 

Route 900 Wellington Rd between Gamett Rd and Stud Road Route 
754 (Ventura) 

Route 900 Wellington Rd between Jacksons Rd and Stud Rd Route 
691 (Croydon) 

Route 900 Wellington Rd between Wanda St and Brandon Park Dve 
Route 848 (Grenda) 

Route 900 Wellington Rd between Henderson Rd and Jacksons Rd 
Route 862 (Grenda) 



Route 900 Wellington Rd between Brandon Park Dve and Jacksons Rd 
Route 850 (Grenda) 

Points of cross over on Routes: 

0 Route 630 - North Rd at Warrigal Rd (Route 700 (Ventura)) 

Route 630 - North Rd at Golf Rd / Golf Links Ave (Route 733 (Ventura)) 

Route 900 Wellington Rd at Springvale Rd Route 888/889 (Grenda) 

Other operators'routes crossing over into Region 

Not applicable 

Eastem Suburbs Omnibus Service Pty Ltd 

Overlapping sections ofRoutes 

Route 605 -Punt Road Richmond between Swan Street and Alexandra 
Avenue 

Points ofcross over on Routes: 

0 Route 605 - Kooyong Rd at Glen Eira Rd (Route 623 (Driver)) 

(c) its exclusive rights to provide Local Services are subject to (and extinguished or modified 
to the extent necessary to allow for) the procurement and provision by any person after the 
Commencement Date of- 

(i) New Services awarded to other Bus Operators in accordance with Division 4, Part 
3 of the PTCA and the Practice Note for New Services; 

(H) NBT Services (refer to*clause 9); 

Special Event Services (refer to clause 10); 

replacement bus services during periods of disruption to tram or rail services; 

Night Rider services; 

Greenfield Services (refer to clause 9); 

Airport Services (refer to clause 9); and 

Orbital SmartBus Services. 

3. Service adjustments prior to the Commencement Date 

(a) The description and level of Local Services specified in Parts A and B of this Schedule I 

respectively includes service adjustments and or new services requested by the Director, 
and in relation to which the Director has approved the Nominated Operator's payment 
claims, under a Previous Contract prior to the Commencement Date. 
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(b) The Director and the Noniinated Operator agree to revise Parts A and or B of this 
Schedule 1 (as applicable) within 10 Business Days after the Nominated Operatoes 
outstanding payment claims for Pre Comrnencement Service Ad ustments are processed 
and approved by the Director. 

0 

0 
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Figure 1 Map showing Routes of W Sinclair & Sons Proprietary Limited and Eastern Suburbs 
Omnibus Services Proprietary Limited 
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PART B 

The Timetables applicable for each Route as at the Conunencement Date will together constitute the PSR 
unless and until a formal PSR document is created and inseited (by agreement between the Director and 
the Operator) into this Part B. 

Attached are Route timetables listed below. School Routes as specified below. 

W Sinclair & Sons Proprietary Limited 

0 Route 630 Elwood - Monash University T/T Apr-04 

0 Route 900 Caulfield Rowville T/T 16 October 2007 

9 School Route 2001 - 7.40am from Warrigal Road along North Road to arrive at Star of The Sea at 
8.05am effective 14/03/08 

0 School Route 2002 - 8.15am from Hawthom Road along North Road to anive at Monash 
University at 8.45am effective 14/03/08 

9 School Route 2003 - 7.50am from Warrigal Road along North Road to arrive at Star of The Sea at 
8.15am effective 14/03/08 

0 School Route 2004 - 8.00 am from Warrigal Road to arrive at Star of The Sea at 8.25am 

0 School Route 2005 - 3.25pm express from Star of The Sea along North Road to arTive at Ormond 
at 3.35pm effective 14/03/08 

0 School Route 2006 - 3.40pm from Kilvington Girls along North Road to arrive at Monash 
University at 4.00pm effective 14/03/08 

0 School Route 2000 - 3.30pm from Star of The Sea along North Road, Tucker Road, Centre Road, 
East Boundary to arrive at 3.50pm effective 14/03/08 

0 School Route 2010 - 3.25pm express from Star of The Sea along North Road to Orrnond then 
drop off orily to Monash University to anive at 3.55pm effective 14/03/08 ' 

0 School Route 2011 - 3.30pm from Star of The Sea along North Road to Mohash University to 
arrive at 4.00pm effective 14/03/08 

Eastern Suburbs Omnibus Services Proprietary Limited 
0 

0 Route 605 - Gardenvale to Princes Bridge (City) T/T 27/01/02 
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Elwood 
Monash Uni 

via Gardenvale, Onnond and Huntingdale 

BUS TIMETA BLE 

Eastrans 
(A Kefford Corporadon Company - Est. 1853) 

Route 

630 
0 Effective April 2004 

(t 9563 2555 
www.kefford.com.au 



Description of route 

Route 630 Elwood to Monash -University 

Departs from the. terminus in New Street comer of Bent 
Avenue and runs via Bent Avenue, St. Kilda Street, Head 

Street, Drake Street, Martin Street, Gardenvale Road, 

Kooyong Road, North Road, WeUington Road, and then 
through the Soudi Gate at Monash University to the terminus 
outside the Humanities Building. 

Route 630 Monash University to Elwood: 

Departs from the terminus at Monash University (outside the 
Humanities Building) and runs via the reverse of the route 

described above to Head Street, then via New Street to the 
terminus in New Street, comer of Bent Avenue. 

Customers please note 

Times marked "A" indicate bus trip does not operate 
during Monash University holidays. 

Trips marked "T" indicate buses terminate at this time 
point. 

Times marked "+" indicate that these buses do not operate 
over the Christinas holiday period. 

The week leading up to, and 4 weeks after Christinas. 

Times marked "W" indicate that service is operated by a 
Wheelchair Accessible Low Floor Bus. 

On Labour Day and Melboume Cup Day a Saturday 
timetable is operated as Monash University is open. 

Buses on Route 630 operate via Gardenvale, Ormond and 
Huntingdale Railway Stations and connect with trains 

to/from Sandringham, Frankston, Dandenong, Cranboume, 
Pakenham and Melboume. 

Times shown are subject to prevailing traffic and loading 
conditions. 

Tunes may be subject to alteration without notice. 

Train times shown are the designated bus/ft-ain connections. 
They are correct at the time of printing but maybe subject 
to alteration without notice. 

- Met fares apply. 

Time points 

0 Elwood Comer of SL Kilda Street & Bent Avenue. 
Gardenvale Gardenvale Railway Station, in Martin 

Street. 

4) Ormond Ormond Railway Station, in North Road. 

0 Hantingdale Huntingdale Railway Station, in North 

Road. 

10 Monash University Monash University, outside the 
Humanities Building. 

Route 630 is a service operated by Eastrans 

Ph: 9563 2555 or Internet: www.kefford.com.au. 

For additional information on train, tram and bus timetables 

please contact: The Met laormation Centre on 131638 
(or on T.T.Y facility 9619 2727 for persons with a 

speech/hearing impairment). 

Information on Bus Route 630 is also avaUable 
via the Intemet: 

www.kefford.com.au or www.victrip.com.au 
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Saturday 
Elwood to Monash University via Monash University to Elwood via 
Gardenvale, Ormond and Huntingdale Huntingdale, Ormond and Gardenvale 

0 
Sunday and Public Holidays 'Except Labour Day & Cup Day (Saturday Timetable) 

Elwood to Monash University via Monash University to Elwood via 
Gardenvale, 0 ilmond and Huntingdale Huntingdale, Ormond and Gardenvale 

0 
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Schedule 2 Existing Fleet Payment for an Existing Bus 

Annual fleet fmance rate: 7.89000% 

Monthly fleet fmance rate: 0.63486% 

Registration Year of Vehicle Vehicle Start of Capital Total Month of 
No. Manu- Make Model Service Value at * Monthly Last 

facture Contract Annuity Payment 
Start($) payment 

M 

4860AO 1991 VOLVO B 1 OM 01/07/1991 0 N/A 

4861AO 1992 VOLVO BIOM 01/07/1992 0 - N/A 

4862AO 1995 VOLVO BIOM 01/07/1995 16,721 1,442.46 Jun-2009 

4863AO 1995 VOLVO BIOB 01/07/1995 17,829 1,537.97 Jun-2009 

4864AO 1998 VOLVO BlOBLE 01/07/1998 84,067 2,024.44 Jun-2012 

4351AO 2001 SCANIA L94UB 01/07/2001 167,524 2,563.05 Jun-2015 

4851AO 2002 VOLVO B12BLE 01/07/2002 197,659 2,738.66 Jun-2015 

3800AO 2003 VOLVO B12BLE 01/07/2003 243,006 3,096.09 Jun-2015 

5484AO 2004 SCANIA L94UB 01/07/2004 275,407 3,265.'42 Jun-2015 

5892AO 2005 SCANIA L94UB 01/07/2005 309,007 3,442.40 Jun-2015 

4937AO 1991 VOLVO BlOM 01/07/1991 0 - N/A 

4939AO 1992 VOLVO BlOM 01/07/1992 0 N/A 

4940AO 1993 VOLVO BlOM 01/07/1993 0 N/A 

4941AO 1997 VOLVO BlOB 01/07/1997 53,783 1,665.32 Jun-201 1 

4942AO 1998 VOLVO BlOBLE 01/07/1998 84,067 2,024.44 Jun-2012 

4943AO 1999 VOLVO BIOBLE 01/07/1999 117,314 2,342.45 Jun-2013 

4944AO 2000 VOLVO BIOBLE 01/07/2000 143,592 2,475.24 Jun-2014 

4353AO 2001 SCANIA L94UB 01/07/2001 172,952 2,646.09 Jun-2015 

3189AO 2002 VOLVO B12BLE 01/07/2002 203,154 2,814.80 Jun-2015 

3996AO 2003 VOLVO B12BLE 01/07/2003 243,006 3,096.09 Jun-2015 

5485AO 2004 SCANIA L94UB 01/07/2004 275,407 3,165.42 Jun-2015 

5496AO 2004 SCANIA L94UB 01/07/2004 275,407 3,265.42 Jun-2015 

5891AO 2005 SCANIA L94UB 01/07/2005 309,007 3,442.40 Jun-2015 

MERCE Jun-2015 
6104AO 2006 DES 050OLE 19/07/2006 352,353 3,701.40 
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Registration Year of Vehicle Vehicle Start of Capital Total Month of 
No. Manu- Make Model Service Value at Monthly Last 

facture Contract Annuity Payment 
Start payment 

MERCE Jun-2015 
6103AO 2006 DES 050OLE 19/07/2006 352,353 3,701.40 

MERCE Jun-2015 
6102AO 2006 DES 050OLE 19/07/2006 352,353 3,701.40 

MERCE Jun-2015 
6107AO 2006 DES 050OLE 08/08/2006 352,353 3,701.40 

MERCE Jun-2015 
6108AO 2006 DES 050OLE 08/08/2006 352,353 3,701.40 

MERCE Jun-2015 
6160AO 20.06 DES 050OLE 03/10/2006 357,214 3,721.33 E 

0 







































1.4 

10 2. 

2.1 

Patronage Incentive Amount 
The calculation and payment of any Patronage Incentive Amount under the PIR will be made 
under, and in accordance with, Schedule 3. 

Part B Operational Performance Regime (OPR) 

General principles 
The parties acknowledge the following principles in relation to the OPR: 

(a) The underlying policy objectives of the OPR are to: 

Schedule 4 Performance Monitoring Regime 
(dause 20) 

Part A - Patronage Incentive Regime (PIR) 

General principles 
The parties acknowledge that the underlying policy objectives of the PtR are to: 

0) measure the change in patronage of the Local Services from one year to the next; 
and 

(ii) offer an incentive to the Operators to increase patronage by providing for a 
positive financial adjustment to the Local Service Payments under Schedule 3 

The PIR -is operative from the first anniversary of the Commencement Date, or any later 
date agreed between.the parties. 

0 1.2 Patronage fndicator 
The performance indicator applicable to the PfR (PER Indicator) is successful Ticket entry 
validations. 

1.3 Data 

The Director agrees to measure the PIR Indicator using Ticket validation data reported by 
OneLink Transit Systems Pty Ltd or the provider of any other ticketing or infortnation 
system implemented during the Tertn (including NTS). 

If the Director reasonably believes that validation data is unreliable for any period (for 
example because of systemic breakdown) the Director may use typical representative data 
available to detertnine Ticket validations for that period, including manual survey data. 

measure the reliability and operational efficiency of the Local Services by means 
of a review of key operational indicators (OPR Indicators); 

provide for an incentive regime which allows the Operator to eam a financial 
reward for exceeding the Perforinance Benchmarks relevant to the OPR Indicators 
or to be penalised financially for failing to meet them (Operational Incentive 
Amount); and 

encourage improved service provision and quality by providing for a remedial 
process where performance problems are identified. 

(b) The effectiveness of the OPR depends on the availability of measurable and reliable data. 
Therefore, the OPR will begin on an interim basis (Interim OPR) and be phased in fully 
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as suitable information and data collection systems are developed, tested and implemented 
in consultation with the industry. 

The collection and interpretation of data and the deterrnination of appropriate OPR 
Indicators and Performance Benchmarks will be agreed through consultation with the 
industry before the OPR is activated. Failing ageement, determination of the OPR 
Indicators and Performance Benchmarks will be referred to the Expert for determination 
under clause 39. 

The Director will determine the relevant bonuses, incentives, penalties and or deductions 
to apply as part of the OPR and when the OPR will commence and the extent of its 
operation. 

A failure by an Operator to meet a relevant Perfonnance Benchmark will not itself 
constitute'a Non-Compliance Event or Terrnination Event but may, if remedial action 
required by the Director is not carried out, trigger the cure regime and ultimately lead to 
Termination of this document as explained in clause 5.2 of this Schedule. 

2.2 Interim OPR 

(a) The Interim OPR will commence from the Commencement Date and remain operative 
until the OPR Trial Date, at which time the OPR Trial will be introduced under clause 2.3 
of this Schedule. The following Performance Indicators and Performance Benchmarks 
apply to the Interim OPR: 

no Local Service provided by an Operator or an Associated Operator will leave 
any specified timing point on its Route (defined in the PSR) earlier than 59 

seconds before the scheduled departure time published in a Timetable,. measured 
against the time displayed by the operative ticketing system; 

no more than 5% of all Local Services provided by the Operators and any 
Associated Operators on any day will arrive at their scheduled destination (defined 
in the PSR) more than 5 minutes and 59 seconds later than the scheduled ar-rival 

time published in a Timetable, measured against the time displayed by the 
operative ticketing system; and 

the Operators and the Associated Operators will not cancel any more than 0.5% of 
all Local Services scheduled to operate on any day. 

(b) During the Interim OPR; 

(i) no Operational Incentive Amount will be payable for exceeding or failing to meet 
the relevant Performance Benchmarks; and 

(H) financial adjustments for Missed Services (if any) will apply under Schedule 3. 

(c) The Nominated Operator agees to provide the necessary information to the Director (in 
its Operational Reports) of each Operator's perfonnance against the relevant Performance 
Indicators that apply under the Interim OPR. 

2.3 OPR Trial 
(a) From the Commencement Date the Director and the Nominated Operator agree to consult 

actively with each other, the BAV, other stakeholders and interested persons that the 
Director considers should be involved, for the purposes of establishing the OPR which 
will be: 

(i) introduced on a trial basis (OPR Trial) when an infonnation and data collection 
system in relation to the Local Services that the Director considers is accurate, 
reliable and otherWise appropriate to be used in relation to the OPR is introduced 
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(OPR Trial Date) and operate for 12 months (or any longer period considered 
appropriate by the Director) (OPR Trial Period); and 

(ii) phased in fully at the end of the OPR Trial Period (OPR Commencement Date). 

(b) The consultation process referred to in clause 2.3(a) above must address matters including 
the following which will fonn the basis of the scope of the OPR Trial and then the OPR: 

formulation of the initial OPR Indicators; 

the process for calibrating the Perfonnance Benchmarks to apply to the OPR 
Indicators; 

the date from which the measurement and assessment will begin; 

exceptions to measurement and assessment of the OPR Indicators; 

the manner and timing of collection and reporting of data for the purposes of 
establishing and reviewing relevant Perfonnance Benchmarks and for measuring 
and assessing the OPR Indicators against the relevant Perfonnance Benchmarks; 

proposals for detennining the level of, and process for calculating, the Operational 
Incentives Amount that will apply; 

the process (as set out in clause 5.1 of this Schedule) to manage Perfonnance 
Problems; 

information relating to the OPR and each Operatoi's perfortnance that will be 
made available to the public by the Director; and 

other elements of the OPR considered necessary by the Director. 

(c) At least two months prior to the OPR Trial Date, the Director agrees to notify the 
Nominated Operator of the scope of the OPR Trial. The Nominated Operator agrees to 
provide the Director with any comments it has in relation to the OPR Trial within 10 

Business Days of receiving that notification from the Director. Within 10 Business Days 
of receiving the Nominated Operator's comments (if any) the Director agrees to determine 
whether or not any changes will be made to the OPR Trial and notify the Nominated 
Operator of his deten-nination. The Director's detennination is final, subject to the 

40 Nominated Operator's ability to refer any dispute regarding an applicable Performance 
Benchmark to the Expert under clause 39. 

(d) The OPR Trial will apply during the OPR Trial Period and: 

no Operational Incentive Amount will be payable; and 

financial adjustments for Missed Services (if any) will apply under Schedule 3. 

(e) During the OPR Trial Period the Director and the Nominated Operator agree to continue 
to consult with each other in relation to the matters set out in clause 2.3(b) of this 
Schedule for the purpose of finalising the scope of the OPR that will be introduced in full 

under clause 2.4 of this Schedule. 

2.4 Full OPR 

The OPR will commence fully (with any revisions made as a result of consultation under clause 
2.3(e) of this Schedule) immediately following the conclusion of the OPR Trial Period (OPR 
Commencement Date). 
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2.5 Operational Incentive Amount 
Any Operational Incentive Amount calculated under the OPR will be paid in accordance 
with Schedule 3, which the parties agree to amend prior to the OPR Commencement Date. 

The Operators will only be eligible for the Operational Incentive Amount (and liable to 
make a payment if that amount is negative) on and from the OPR Commencement Date. 

3. Part C Qualitative Performance Regime (QPR) 

3.1 General principles 
The parties acknowledge that the objective of the QPR is to measure each Operator's perfonnance 
against the customer satisfaction indicators that are within the control of each Operator. 

3.2 QPR Indicators and Performance Benchmarks 
During the first year of the Tertn the Director will collect data and consult with the 
Nominated Operator to detennine appropriate key perfortnance indicators (QPR 
Indicators) and Perfortnance Benchmarks for those QPR Indicators. Tfie QPR Indicators 
may relate to matters including driver behaviour, vehicle cleanliness, onboard vehicle 
information and complaints. 

During the first year of the Term the Director will also determine whether any financial 
adjustments to the Local Service Payments will be made when the QPR becomes 
operative. 

3.3 Commencement of QPR 

The QPR will become operative from the first anniversary of the Commencement Date at which 
time clause 5.1 of this Schedule will apply in relation to the QPR. 

51 Part D Metlink Performance Regime (MPR) 

4.1 General principles 
The parties acknowledge that the objectives of the MPR are to: 

encourage improvements in the provision by the Operators to Metlink of Transport 
Information relating to Service Adjustments and New Services to facilitate the role of 
Metlink in providing that Transport Infortnation to users of the Local Services; and 

41 
measure each Operator's perfonnance against its Metlink related obligations and the 
Metlink KPIs. 

4.2 Performance against Metlink KPIs 

The Metlink.KPIs and the Perfon-nance Benchmarks applicable to them are as shown in 
the table in clause 4.4 of this Schedule. 

Each Operator acknowledges and agrees that the provisions of clause 5.1 of this Schedule 
apply in relation to the MPR from the Commencement Date; and 

Further detail of the Performance Benchmark requirements (including particulars of 
Transport Information categories and criteria of completeness, currency and accuracy of 
Transport Information) will be contained in the Metlink Operations Manual. 
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4.3 Incentives and deductions 
The parties acknowledge and agee that the Director and the BAV may consult during the Ten-n in 

relation to the introduction of a financial incentive and or deduction regime as part of the MPR. 
Any ageement reached between the Director and the BAV will be implemented by way of 
amendment to Schedule 3 and this Schedule as necessary. 

4.4 Metlink KPis 

Metlink IKPI Performance Benchmark 

I (a) In relation to New Services awarded to the Route description data to be provided by 
Operators the provision of complete, the Nominated Operator to Metlink 90 

current and accurate Transport Information days in advance of the New Service 
to Metlink in a timely manner (clause commencement date. 
17.2(a)). 

Timetable data to be provided by the 
Nominated Operator to Metlink 42 days in 

advance of the New Service 
commencement date. 

l(b) In relation to Service Adliustments the Where the Service Adjustment is an 
provision of complete, current and adjustment to a Route Route description 
accurate Transport Inforrnation to Metlink data to be provided by the Nominated 
in a timely manner (clause 17.2(a)). Operator to Metlink 49 days in advance of 

the commencement date of the Service 
Adjustment. 

Where the Service Adjustment is an 

adjustment to a Timetable Timetable 
data to be provided by the Nominated 
Operator to Metlink 28 days in advance of 
the commencement date of the Service 
Adjustment. 

l(c) In relation to Temporary Service Changes Relevant Transport Infonnation to be 

the provision of complete, current and provided by the Nominated Operator to 
accurate Transport Information to Metlink Metlink: 
in a timely manner (clause 17.2(a)). 

(a) 28 days in advance of the 
commencement date of the Temporary 
Service Change; or 

(b) if the Temporary Service Change is 

requested less than 28 days from its 
proposed commencement date, then by the 
revised time that the parties agree in 

relation to that Temporary Service 
Change. 

l(d) In relation to Special Event Services the Transport Information to be provided by 
provision of complete, current and the Nominated Operator to Metlink 28 

accurate Transport Information to Metlink days in advance of the date of the relevant 
in a timely manner (clause 17.2(b)). Special Event. 

0 

0 
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I (e) In relation to Urgent Service Changes Relevant Transport Infonnation to be 
the provision of complete, current and provided by the Nominated Operator to 
accurate Transport Inforination to Metlink Metlink as soon as practicable. 
in a timely manner (clause 17.2(a)). 

I (f) Where the Director has not approved the Relevant Transport Infonnation to be 
Service Adjustment Template, New provided by the Nominated Operator to 
Service Template or requested Special Metlink by the revised time that the parties 
Event Services (as the case may be) by the agee in relation to that Service 
date that would allow the Nominated Adjustment, New Service or Special Event 
Operator sufficient time to meet the Services (as the case may be). 
relevant Perfonnance Benchmark above 
(clause 8.5). 

2 Timely reporting of damage to Bus Stops In relation to damage of a nature requiring 
and Transport Inforination signage at Bus urgent maintenance or repair (including 
Stops (clause 17.4). offensive graffiti, dangerous situations or 

removed infrastructure), the Nominated 
Operator agrees to advise Metlink within 4 

hours of receiving notification from a 
Driver or customer as the case may be. 

In relation to other damage the Nominated 
Operator agees to advise Metlink within 
24 hours of receiving notification from a 

Driver or customer as the case may be. 

3 Maintenance of on board information and The Operators agee to ensure that all 
Metlink branding in compliance with the required decals are current and displayed 
Metlink Master Style Guide (clause at all times. 
17.2(f)), including: 

The Operators agree to rectify any non- 
cuffent Fare infonnation; compliance with this Metlink KPI notified 

current concession infonnation; 
to it by: 

Metlink branding on Contract Buses; 
(a) a customer in the form of a complaint; 
or 

information on Authorised Officers, (b) the Director as a result of a compliance 
including their powers under the check conducted by a mystery shopper 
Transport Act 1983 (Vic); engaged at the direction of the Director, 

information on the Metlink website within 7 days of receiving that notice. 
and the Metlink call centre; and 

any other information ageed with 
the Director. 

5. Part E Performance Problems and consequences 

5.1 Proposed process for Performance Problems 
Subject to the operative dates set out in this Schedule for the Interim OPF, the OPR Trial, the 
OPR, the QPR and the MPF, each Operator agrees to, and agre 

. 

es to procure that each of its 
Associated Operators does, at their own cost: 
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use its reasonable endeavours to meet the respective Perfonnance Benchmarks relating to 
each OPR Indicator, each QPR Indicator and each Metlink KPI; and 

if it becomes aware that it has failed to meet an applicable Performance Benchmark in 
relation to the preceding month of service, or the Director otherwise becomes aware of the 
failure and notifies the Nominated Operator accordingly: 

investigate the underlying problem that led to the failure (Performance Problem); 

notify the Director within two Business Days of having determined the 
Performance Problem; 

immediately take whatever action the Director reasonably requires of the Operator 
to minimise the impact of the Performance Problem; 

after implementing the measures requested by the Director, prepare a report 
identifying and addressing the Performance Problem and deliver it to the Director 
within five Business Days of receiving the Director's notification to take remedial 
action; 

take all other action to correct the Performance Problem and from then on ensure 
that the Performance Problem does not recur; and 

otherwise manage the Performance Problem. 

Consequences 
A failure to meet a relevant Perfortnance Benchmark will not in itself constitute a Non- 
Compliance Event, a Termination Event or otherwise be a breach of this document but: 

will require the relevant Operator to take remedial action under clause 3.1 of this 
Schedule; 

will, if that remedial action is not carried out, trigger a Non-Compliance Event requiring 
the cure process in clause 26 to be complied with; 

will, if the underlyingPerformance Problem is not cured by the relevantOperator, give the 
Director the right to appoint a Step-in Party under clause 27 and or Tertninate this 
document under clause 28; 

may result in abatement of the Local Service Payments under clause 23.4; 

may affect the amount of any Operational Incentive Amount; and 

will, if the failure relates to Missed Services, result in an adjustment to the Local Service 
Payments under Schedule 3. 

0 
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Schedule 5 Warranties (dause 4) 

Each of the following warranties is given by each Operator and the Parent Guarantor in relation to 
itself, its subsidiaries and each Associated Operator: 

(a) all of the information, representations and other matters of fact communicated in writing 
to the Director (or his representatives) by it and its directors, officers, employees, servants, 
agents or associates, relating to the provision of the Local Services under this document 
were (at the dates submitted to the Director or its representatives) and remain, in all 
material respects, true and not misleading; 

(b) it is a corporation duly incorporated and validly existing under the Laws of the State; 

(c) it has the power to enter into, and perform under, the Transaction Documents to which it is 
expressed to be a party, to carry out the transactions contemplated by those documents and 
to carry on its business as now conducted or contemplated; 

(d) it has taken all necessary corporate action to authorise the entry into and performance of 
the Transaction Documents to which it is expressed to be a party and to carry out the 
transactions contemplated by those documents; 

(e) each Transaction Document to which it is expressed to be a party creates valid and 
binding obligations on it and is enforceable against it in accordance with its tenns, subject 
to any necessary stamping and registration; 

(f) the execution and performance by it of the Transaction Documents to which it is 
expressed to be a party and each transaction contemplated under those documents did not 
and will not violate in any respect a provision of. 

a Law or treaty or a judgment, ruling, order or decree of a Govemment Body 
binding on it; or 

its constitution or other constituent documents; 

(g) except as disclosed to the Director no suit, cause of action, proceeding, application, claim 
or investigation is current, pending, threatened or in prospect against it; - 

(h ) no resolution has been passed for its w inding up; 0 
0) no resolution has been passed for the appointment of an administrator to it; 

0) there is no unsatisfied judgment against it; 

(k) there are no facts, matters or circumstances that give any person the right to apply to wind 
it up or to appoint a controller within the meaning of section 9 of the Corporations Act or 
an administrator or an inspector under the Corporations Act in respect of it or any part of 
its undertaking or assets or income; 

(1) each Authorisation that is required in relation to: 

the execution, delivery and performance by it of the Transaction Documents to 
which it is expressed to be party and the transactions contemplated by those 
documents; and 

(ii) its business as now conducted or contemplated and that is material (including, 
under the Act), 

has been obtained or effected. Each is in full force and effect. It has complied with each 
of them and has paid all applicable fees for each of them. To the extent this warranty 

Consolidated Local Services Contract Page 106 of 235 

ME_76113293_1 (W2003) 



applies to Authorisations that are only required (and can only be obtained) from the 
Commencement Date, it is only given as at the Commencenient Date; 

all retums, notices and other documents required to be lodged or given by it under the 
Corporations Act and other relevant acts and regulations have been duly and properly 
prepared and lodged or given; 

it has duly observed and complied in all respects with the provisions of all Laws and all 
orders, notices, awards and determinations made by any GovenuTient Body in any way 
relating to or binding on it or any property owned or occupied by it; 

all copies of documents (including its latest audited accounts and all Authorisations) given 
by it or on its behalf to the Director are true and complete copies. Where applicable, those 
documents are in full force and effect; 

no breach of a Previous Contract has occurred and is continuing; 

it complies with the privacy Laws, and any guidelines issued by the Commissioner under 
the relevant privacy Law; 

0 (r) each of the Contract Buses complies with the requirements sei out in clause 12. 1; and 

(s) each of the Contract Depots complies with the requirements set out in clause 15. 

11 
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Schedule 6 Form of Performance Bond (dause 36.1) 

[name of Financial Institution] 

Name Director of Public Transport 
under the Transport -4ct 1983 (Vic) 
on behalf of the Crown in right of the State of Victoria under the PTCA 

Short form name 

Notice details 

Names 

Short form name 

Notice details 

Description of 
contract/ agreement 

Principal 

Level 14, 121 Exhibition Street, Melboume, Victoria, 3000 

Customers 

[insert details] 
Facsimile: [insertfacsimile] 
Attention: 

[Financial Institution] asks the Principal to accept this bank guarantee 
(Undertaking) in connection with a Metropolitan Bus Services Contract Local 
Services dated [ ] between the Principal and Customers (Contract). 

Provision of regular passenger services. 

In consideration of the Principal accepting this Undertaking and its terrns, 
[Financial Institution] undertakes unconditionally to pay the Principal on written 
demand from time to time to any sum or sums to an aggregate atnount not 
exceeding: 

[Financial histitution] will pay the amount or any parts of it to the Principal on 
presentation of this original Undertaking (accompanied by a written demand) to 
the [Financial Institution] without reference to the Customers and even if a 
Customer has given [Financial histitution] notice not to pay'the money, and 
without regard to the performance or non-performance of a Customer or 
Principal under the terms of the Contract. 

By accepting this Undertaking, the Principal acknowledges and agrees that 
[Financial Institution] may rely entirely on any demand or notice as presented to 
it and has no responsibility or obligation to investigate the authenticity or 
correctness of the matters stated in a demand or notice, the sipatures on the 
same, the positions of the sipatories or the capacity or entitlement of the 
Principal to give and execute the demand or notice. 
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Any alterations to the terms of the Contract or any extensions of time or any 
other forbearance by the Principal or a Customer will not impair or discharge 
[Financial Institution] liability under the Undertaking. 

This Undeftaking remains in force until the first to occur of-- 

The Principal notifies the [Financial Institution] in writing that 
the Undertaking is no longer required. 

The original Undertaking is retumed to the [Financial 
Institution]. 

[Financial Institution] has paid to the Principal the Amount or the 
balance outstanding of the Amount. 

the expiry date set out in clause 36. 1 (e) of the Contract arises. 

On [expiry] or when no longer required this original Undertaking must be 
retumed for cancellation to the [Financial Institution]. 

Notwithstanding anything stated in this Undertaking, [Financial Institution] has 
the right to terminate it at any time by paying the Principal the Amount or the 
balance outstanding of the Amount, or any lesser amount that the Principal may 
require. 

This Undertaking and the Principal's rights and benefits under it may only be 

assigned by the Principal with the prior written consent of the Financial 
Institution which shall not be unreasonably withheld. The Principal must provide 
the Financial histitution prior written notice of any assignment including the 
name, address and details of the proposed assignee. 

This Undertaking will be govemed by the laws of Victoria, Australia. 

Dated at [ ] this [ ]day of [ 

Executed by [ ] for and on behalf of [Financial Institution] 

.............................................. 
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Schedule 7 Transfer Price(dauses 1.1 and 30) 

Transfer Price 

The Transfer Price payable by the Purchaser for the Assets is calculated as follows: 

Transfer Price = Aggregate Bus Price + Aggregate Lease Adjustment Amount + Depot 
Price + Business Systems Price + Bus Operations IP Price + Other 
Assets Price Transferring StaffPayment 

where: 

Aggregate Bus Price = the aggregate of the Bus Price for each Contract Bus to be 
transferred 

Aggregate Lease Adjustment Amount = the aggregate of the Lease Adjustment 
Amount for each Lease of a Contract Bus to be novated 

Bus Price = the purchase price of a Contract Bus as calculated under clause 2(a) of 
this Schedule 7 

Depot Price = the purchase price for the Owned Depots calculated under clause 3 

of this Schedule 7 

Business Systems Price = the purchase price for the Business Systems calculated 
under clause 5 of this Schedule 7 

Bus Operations IP Price = the purchase price for the Bus Operations [P calculated 
under clause 6 of this Schedule 7 

Lease Adjustment Amount = the amount calculated under clause 2(b) of this 
Schedule 7 in relation to the novation of a Lease of a Contract Bus 

Other Assets Price = the purchase price payable for all Assets other than those 
referred to above, calculated under clause 7 of this Schedule 7 

Transferring StaffPayment = the amount refeffed to in clause 30.8(c) 

If the Assets are transferred subject to encumbrances under an Allocation Statement, the 
Transfer Price calculated under clause l(a) of this Schedule 7 will be reduced by an 
amount equal to the net present value of those encumbrances. 

2. Bus Price 

The purchase price for a Contract Bus to be transferred under clause 30 will be the market 
value of that Contract Bus calculated under clause 4(b) of this Schedule 7. 

In relation to the novation of a Lease of a Contract Bus under clause 30, the parties agree 
that: 

if the market value of that Contract Bus (calculated under clause 4(b) of this 
Schedule 7) is greater than the pay out amount or termination value under that 
Lease at the Transfer Date then the Purchaser must pay the amount of the excess to 
the relevant lessee Operator; 

if the market value of that Contract Bus (calculated under clause 4(b) of this 
Schedule 7) is less than the pay out arnount or termination value under that Lease 
at the Transfer Date then the relevant lessee Operator must pay to the Purchaser 
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(or the Purchaser may deduct by way of set off against the Aggregate Bus Price) 
the amount of the shortfall; and 

(iii) if the Lease of a Contract Bus is an operating lease then no fee will be payable for 
the novation of that Lease. 

3. Depot Pdce 

The purchase price for the Owned Depots to be transferred under clause 30 will be calculated in 

accordance with Schedule 3 of the Tennination Depot Option Deeds or the End of Tenn Depot 
Option Deeds. 

4. Market Value of Assets 

(a) Where the purchase price of an Asset is to be calculated at its market value, then the 
following provisions of this clause apply. 

(b) At least 14 days prior to the Transfer Date the Director and the Nominated Operator must 
jointly appoint a valuer to provide a market valuation of the relevant Asset to be 
transferred on the following basis: 

0) the valuer is to act as an expert and not as an arbitrator; 

each relevant Operator or relevant Associated Operator is a willing but not anxious 
seller and the Purchaser is a willing but not anxious buyer; 

there is a reasonable period within which to negotiate the value of the relevant 
Asset having regard to the condition of that Asset and the state of the market for 
that Asset; 

the market valuation is to be on a GST exclusive basis; and 

the relevant asset is to be valued having regard to the operational requirements of 
the business with no value for goodwill. 

(c) If the Director and the Nominated Operator do not mutually agee on the appointment of a 

valuer in accordance with clause 4(b) of this Schedule 7, either party may request the 
President of the Institute of Chartered Accountants to appoint a valuer on behalf of the 
parties to provide a valuation in accordance with this clause. 

(d) The market value of each Asset will be the valuation obtained under clause 4(b) of this 
Schedule 7 in respect of that Asset. 

(e) A valuer appointed under this clause must have appropriate qualifications and experience 
to provide a fair and reasonable valuation. 

(f) The valuation provided by the valuer shall be final and binding on the parties except in the 
case of fraud or gross negligence. 

5. Business Systems Pdce 

(a) The purchase price for the Business Systems to be transferred under clause 30is calculated 
as follows: 

Business Systems Price =.The lesser of the Market Value ofthe Business Systems and the 
Replacement Cost of the Business Systems 

where: 
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Market Value of the Business Systems = the market value of the Business Systems 
determined by a valuer appointed under, and on the same basis provided for in, clause 4(b) 
of this Schedule 7. 

Replacement Cost = the listed price of the relevant Business System (or an equivalent) by 
the manufacturer or supplier from whom the Business System was acquired (or the 
manufacturer or supplier of the equivalent). 

The work product and data component of the Business Systems shall have a nil value for 
the purpose of calculating the Business Systems Price under this clause. 

The Business Systems Price calculated under clause 5(a) of this Schedule 7 will be capped 
at a maximum of 5% of the Local Service Payments for the 12 months preceding the 
Transfer Date. 

The value of any Intellectual Property in the Business Systems will be incorporated in the 
calculation of the Bus Operations IP Price under clause 6 of this Schedule 7. 

Bus Operations IP Price 

Bus Operations EP will be deemed to have a nil value for the purpose of transfer under clause 30. 

Other Assets Price 

The purchase price for al I Assets to be transferred under clause 3 0 (other than those Assets for 
which the purchase price is calculated under clause I to 6 of this Schedule 7) is the aggregate of 
the market value of each Asset calculated under clause 4 of this Schedule 7. 

E 
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Schedule 8 Bus Loading Standards (dauses 1.1 and 12.1) 

Subject to clause 4 of this Schedule 8, the average loading (calculated under clause 2 of this 
Schedule) of a Contract Bus should not at any point on a Route (Location): 

W on three days in succession; or 

more than twice a week during two successive weeks, 

exceed: 

70% of the Maximum Carrying Capacity for Contract Buses having a seating capacity for 
more than 30 passengers; or 

80% of the Maximum Carry.ing Capacity for Contract Buses having a seating capacity for 
30 or less passengers. 

The average loading at a Location will be calculated as the average of the loadings of Contract 
Buses passing that Location during an hour provided that at least two Contract Buses pass that 
Location. That hour need not be at the same time on each day on which the calculation is made. 

A Local Service must not be designed or operated so that passengers are regularly unable to board 
that Local Service because the Contract Bus concemed would otherwise exceed a loading 
standard set out in clause I of this Schedule 8. 

Provided that the Maximum Canying Capacity of a Contract Bus is not exceeded, the standards 
referred to in clause I of this Schedule do not apply if. 

0) the intending passengers are school children and the relevant Operator or Director 
provides altemative arrangements which enable those school children to get to school on 
time and no earlier than 30 minutes before school commences; or 

(ii) the intending passengers are school children and the relevant Operator or Director 
provides altemative arrangements which enable those school children to leave school 
within 30 minutes of school finishing. 

Provided that the Maximum Canying Capacity of a Contract Bus is not exceeded, the Director 
may agree to a modification or waiver of the standards referred to in either or both of clauses I 

and 3 of this Schedule for a Period, and on conditions, considered appropriate by the Director 
where he forms the opinion that special circumstances exist and that no material detriment to the 
public will be caused by the granting of any modification or waiver. 
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Annexure A 

ATS Agreement (dause 18.1) 

Annexure to Metropolitan Bus Services Contract 0 

Mm*terEllison 
L A W Y E R S 

RiALTO TOVVERS, 525 COWNS STREET. MELBOURNE MC 3000, DX 204 MELBOURNE 

TEL: +613 8608 2000 FAX: +613 8508 1000 

www.minterellison.com 
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PUBLIC TRANSPORT CORPORAnON 

SUPPLEMENTAL TRANSPORT 
SERVICES AGREENIENT 

CORRS CHAiMBERS WESTGARTH 
Bourke Piact 

600 Bourke StTeet 
MELBOUPUNE VIC 3000 

ALISTRALIA 
Telephone (03) 6-72 3000 
Facsimile (03) 602 5344 
DX 336MELBOURNE 
Ref: Michael Trumble 

'FAF 
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THIS SUPPLEMENTAL AGREEMENT -s made on this 

BETWEEN PUBLlC TRANSPORT CORPORATION 
of 589 CoUins SLree-, Melbourne 

in the State of Victor-a 

AND 

. (" 
3 C-N IT j 

of 

in the State of Victoria 
("Private Bus Operator") 

RECITALS 

A PTC tnd the Private Bus Opemior entered into a Tmasport Servics Azreement dated 
for the provision of public passeneer transport services by the Private - Bw, Operator in 
return for payment by FTC. 

B PTC is proposiag to introduce an automated fare coUection system called the AFC 
'System which will operate across the metr000litan transport network. including the 

public passenger transport services provided by the PrivaLe Bus Operator under the 
Transport Services Agreement. 

c The AFC System wiR be supplied and operated by OneLink Transit on behalf of PTC. 

D PTC has advised the Private Bus Operator that the AFC System ComponeaLs are to be 
owned by AFC Equipment Co P-ty Ltd and used by OneLink Transit under an 

Operating Lease. 

E T'he Private Bus Operator has agrecd to co-operate with the PTC and OneLink Transit 
in facilitating the installation, operatiort, managgernew, replacement and maintenance of 

AFC System Components on Private Bus Operator Property. 

F It is contemplated thaE the Deparuneat of Transport wffl in future be responsible for 

the administradon of the Transport Services Agreement and for co-ordinating all 

dealings with the PrivaLe Bus Operator. 

G This Agreement is supplemental to the Transport Services Agreement. 

IT IS AGREED 

1 INTERPRETATION 

1.1 Definitions 

In Ns document unless the conLe-.,n mher%visa requires: 

"AFC System* means the automated fare CoUectiun system, revenue management 
system, retail apent aetwork and mankedne propramme to be supplied and operated bv 

(ineLink T 
ransit- 

for Lhe train. tram. and bus services in the Melbourne me,ropolitain 
area; 
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"AFC System ComponenLs" means parts of Ehe AFC Svstem ccm::;­iSI'Z!R e0UIDMCnt. 
hardware or software and anv maLe-iais or cEhe- thinps 'installed -.o 

. 

oc initahed on 
P-I'vate Bus Operator Propert under the OLT/Private Eus Operato. .-I-re-menE: 

"Dimction" meam a direcEion in wriEinp to the Private Bus r_;:_-t.--aEor by PTC or 
OneUnk Transit in accordance wiLh this agreement and 'Direct" ind "Direc-ted" have 
correspondine meanings: 

"OneLink Traasit" means OneLink Tmmit Systems Pty Ltd a= ariv replacement 
operator of the AFC System for the time beincy nominated in writi­.e bv tihe PTC to the 
PL-ivate Bus Operator; 

"OLT/Private Bus Operator Agreement"- means the aalreernent -o be entered into 
between OneUrik Transit and Lhe Private Bus Operator in the forza or to the effect of 
the Deed of Access for Automated Fare Caflection System annexed this agreement; 

"Private 
Bus OperaLor Acknowledgement" means the Acknowled2emenE referred to as 

the "Private Bus Operator Acknowledgement'attached to the OLTiPrivate Bus 
Overator ALrreement or such other form approved in writinc., by the recipients -named in 
the acknowfedgement; 

"Private Bus OperatDr Security Holders Acknowledgement" means the leier from the 
National Australia Bank Limited to Private Bus Operator Security Holders attached to 
the OLT/Privatr Bus Operator Aggreerne'nt or such other forin approved in wTiting by 
LNational Australia Bank Umited; ' 

"Private Bus Operator Property" means all property and buses owned controlled or 
operated by the Private Bus Operator on which AFC System Comoonents are installed 
or access is required for the purposes of operating and maintaining ihe AFC System; 

"PTC" meaas the Public Transport Corporation and if responsibility for the 
administration of the TransporE Services Agreement is transferred t6 the Department of 
Transport will be deemed to refer to the Department of Transport; 

"Transport Services'Agareement" means the TranSDOrt Services Agreement described in 
Redtal A, 

'VandaUsm" means any faFiure of anv AFC Svstem Component anv defacina (by 
paint, scratchin.- of any item or substan'ce, burnirg, glass breaking or & like) o?'AFC 
Svstem Component by anv person or any tWrd party damagge -to any AFC Svstem 
(fomponent but does not inlude: 

any failure or fault in any AFC System Component related to mechanical or 
electronic breakdown of a component or part prior to the end of iEs specified 
working life that results from normal operation of the AFC System 
Component to specifin. tion; 

anv failure, fault, defaciae or damape caused by normal usage: or 

any failure, fault, defacina or darnaze caused by OneL'ak tansit or iLs 

emolovees, agents or contractors; or 

any damage which arises from Lhe act, neglect or omission of the Private Bus 
Operator or its emplovees, arents or contractors (not includinE normal wear 
and tear) or which restilts from anv AFC Svstem ComportnLIbeing dealt wiLh 
or operatd outside specification or user requirements. 

is 
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Words and phrase's used in this Agreement and defined in the T=IsporE Serviczs 
Aureement will have ihe same meanine as under the TransDort Ser-%cLs .-Igrreemenc. 

1.2 Headings 

Headinas shall be ignored when construing thim document.' 

ACCEPTANCE OF AFC SYSTEM 

2. 1 The Private Bus OperaEor agrees to the insmllation, operadion. maintenance 
replacement and use of AFC System ComponenEs on Private Bus Ooerator Property 
and further arrees that it will co-operate with PTC and OneLink Tra"nsit to facilitaLe 
the. instWatiori, operaLion, management, maintenance and use of AFC Svsteim 

Components on Private Bus Operator Property and will compiv with the' user 
requirements of the AFC Sysiem as reasonably Directed from time tL time by PTC or 
OneLink Transit. 

2.2 . WiEhout Umiting the renerality of clause 2.1,' on introduc o of e .. S- L ti n th ABC stem in 
wbole or in part, the Private Bus Operator sball: 

permit and facilitate the insWIation, operation, manazement maintenance, 
replacement and use by OneLink Transit of AFC System Components on the 
Private Bus Operator's Propertv; 

collect all fares, honour aU tickets as agent for PTC and openate AFC System 
Components instaUed on Private Bus Operator Property on behalf of OaeLink 
Transit in accordance wiLh OneLink Transit's requiremenEs and the reasonable 
Direcdons of the -PTC or as miitually agreed betweca the Private Bus 
Operator, the PTC and 0neLink Transit; 

operate A 
' 

FC System Components insWIed on Private Bus Operator Property 
to an extent and in a manner consistent with the operation, manazement and 
maintenance of the AFC Svstem 2enerally in the public traasport system; 

operate AFC System Components installed on Private Bus Operator Propertv 
for the sale of all tickets provided under the Transport Servicts Agreement ana 
permit access by OneLink Transit to all information derived from those 
components to facilitate the implementation of the AFC System; 

facilitate the entry by OneLink Transit of the Private Bus Operator vehicle trip 
information onto the AFC dambase; 

maintain and update veKicle Lrip information at the Private Bus Operator depot 
for incorporation into the AFC database; and 

tak-e all necessary action as reasonably required by PTC or OneLink Transit to 
ensure the proper and efficient operation. manacrement, maintenance and use 
of the AFC System. 

2.3 The oblization of the Private Bus Operator to compiv wiLh requirements of the AEC 
System as set out in clauses 2.1 and 2.2 wfll have regard to the ordinary commercial 

arrangements of the Private Bus ODCrator and the requirement of the Private Bus 
Operator Lo deliver transport services in accordance with the Tratisport Services 

Agreement. If compliance by Lhe M-ate Bus Operator with an ooerator requiremenE 
oCthe AFC System inLerferes wiLh Lhe deiivery of Lrarisport servics by Lhe Pril-aEe Bus 
OoeraLor t[iis will not consLituLe a breach of Lhe Transpurt Services Agci:ment. 
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2.4 ?7ior to the introduction of Lhe AFC System. in whole or in part. !he ?-C or OneLia'K 
Tmansit will ensure that the Private Bus Operator is advised oi -"": -!!quirements of 

OneLink Transit and Lhe PTC with re2ard Eo the ooeration of the A7-C --,-sEern. 

2.5 . PTC wiU ensure that OneLink Transit supplies the Private Bus Cc-z-ator with a 

4tandard package of AFC System Components which are 
s.ut"fic*..--.z.,o 

enable the 

Private Bus Oper-ator to use and operate the AFC SvsLem in aczo,-zance with the 

onerator requirements of the AFC Svstem and the Privatc Bus OM72_-:Or's obliaations 
under this Aareement. 

2.6 Anv additional bardware or software required by the Private Bus Opemator in excess of 
thai required for the AFC System or specific modificatioris 'Eo *hat equipment 

negotiate 

* 

d with OneLink Transit will be at the sole cost of the P.-ivate Bus Or-raEor 

and must be negotiated direct with OneLink Transit. The installation ind operation of 
any additional hardware or software MUSL not delay the implementardon of the AFC 
System or iLffect its ong ing operation. go 

2.7 PTC wiU ensure that OneLink Transit provides Lraining ti) Lhe Private Bus Operator 
and its 6mployees in the use and operation of the AFC System to enable. the Private 

Bus Operator to comply with its obligations under this AgreemenL 

3 OVtrNERSHIP OF AFC SYSMM 

3.1 The Private Bus Opemtor acknowledges that it has no proprietary intere-st. in any of the 
hardware, software or inteHectual property relatine., to the AFC System. AFC System 
Components insialled on Private Bus Operator Property will not consarute fixtures on 

Private Bus Operator Property. 

3.2 The Private Bus Operator acknowledees that OneLink Transit wiR be entitled to affix: 

permanent labels to all AFC System tomponents installed on the Privatee Bus Operator 
Property identifying the leeal owner of those components. 

3.3 The ria-ht to advertise on tickets used in connection with the Trmsport Services 

AL,reement and any revenue generated from that advertising belones exclusively to 

PTC and the Private Bus Operator acknowledges that it has no proprieta.ry or other 

interest in that advertisine or any revenue generated. 

3.4 All rights to sell any data produced by the AFC Svstem and all revenue Lrenerated from 
that sale belongs exclusively to PTC and the Private Bus Operator acknowledges that it 
must not sell or dispose of any data produced by the ATC System other than in 

accordance with its ordinary commercial operations without the prior written consent 

of PTC. 

LIABILrI-Y FOP, EQUIPMENT COMPRISING AFC SYSTEM 

4.1 The Private Bus Operator must take aU reasonable prer-autions to maintain and keep 
safe all AFC Svstem Components installed on Pfivate Bus Operator P70oerty. SubjecE 

to clause 43 any damaee caused to AFC System Components (excludi'ne Vandalism) 
which arises from the act, neelect or omission of the PriVaEe Bus Operator or its 

emplovees, agents or contractors (not including normal wear and tear) or which rmiLs 

in anv AFC Svstem Component being dealt with or opemted by the Pri%-ate Bus 

Operator its em'ployees atents or contractors ouLside specification or user 'requiremenLs 

will be the sole responsibilitv of the Private Bus Operator. 

0 

0 
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4.2 All AFC SysEe-n ComponenLs insulled on P-,ivate Bus Operator P-operty, must be 
:nsmiled, maintained and ODCrat'--d or the exclusive use of -the AZC SvsLem and must 
not be- used for any other*purpose. This c1lause 4.2 wiU not aperatc to resirict the 

Private Bus Operator from usinz and accessina the AFC Svsit-n to gearrate 
.s p 

information relating to that Privaltz Bus Operator* o erations I-Or lits own inieTnal 
purposes. 

4.3 , Notwithstarlding clause 4.1, for Lbe first sLx -months following firs-, operadonal use of 
A.FC Svstem iffemponenLs on Private Bus Ope.-ator Propertv, anv damaze caused to 
.AFC §ystem Components which is caused by or arises iron, 'the act-, neglect or 
omission by the Private Bus Ope-ator or its emplovee, aEtent or contracLor wffl be 
deemed to constitute Vandalism and not be the risponsTbilitv -of the Private Bus 
Operator. At the expiration of thaLt six month period the provisions of this clanse 4-3 
will cease to apply in respect to damape occurring after the expiration of Lhat period. 

5 AGREENIIENT WITH ONELINK TRANSrr 

5.1 To facilitate the installation, operation and maintenance of the AFC Svst= on Private 
Bus Operator Property, the Private Bus ODeraLar agrees thaL prior to the iistaUation of 
any AFC System Components an Pdvaic Bus 0-perator Properry, the Private Bus' 

Operator wUl: 

execute and deliver the OLTfPrivate Bus Operator A-grecment in favour of 
OneLink Transit with such amendments as OneLink Transit has approved in 

writing; 

execute and deUver the Privm Bus Operator Acknowledgaement in accordance 
with the OLT/PrNrate Bus Operator Agreement; and 

(i) , inform OncLink Transit of the identity of every person (other than the 
Private Bus Operator) who owns the Private Bus Operator Property or 
who cWms or mav claim a secarity interest in the Private Bus 
Operator Property; and 

forward a Ietter in the form of the Privmte Bus Operator Security 
Holders Acknowledeement to every person (other than the Private Bus 
ODerator) who owtis- the Private tus Operator Property or claims or 
rriav clairn a security interest in the Private Bus Operator Property 
nodfying them that the AFC System ComponeriLs are owned bv AFC 
Equipment Co and subject to charges as indicated in the Pdvite Bus 
Operator Sectirity Holders Acknowledgement; and 

obtairr an acknowledeement of the letter referred to in clause 5.1(cXii) 
and return that aclunowled-ement in accordance with the requframents t, 

of the Private Bus Operator Security Holders AcknowledgemenL 
.V 

5.1.1 FTC acknowledges that it has no ri-aht to obtain from OneLink Transit the information 
provided by the Private Bus Operator to OneLink Transit undcr clause 1.5(b) of the 

OLT/Trivate Bus Operator Agreement and that it will not seek to do so. 

5.2 The Private Bus Operator must negotiate in good faith with OneLinl- Transit to ensure 
that all necessary arrangemcnts are agreed Lo allow OneLink Transit to properly and 
efficiently insmil and replace all necessary AFC Svstem ComponenLs on Private Bus 
OperaLor Property to enable the operation at" the Ak SystLm on Private Bus Operator 
Property and for the ongoing operauon and maintenancc of the AFC Svstem. 
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5.3 Without Umidng ihe mrms of any aereement reached between the BUS OCM--2t0T 

and OneLink Transit, the Private bus ODerator must ap-ree to -he fbilovina -matters 

with OneLink Transit: 

the design and location of AFC Svstem ComPonents to De or. Pnvate 

Bus OperaLor Property; 

an installation time table; 

an installation and testine proctdure for the installation of AFC System 
Components; 

ongoing site access arrangements for OneUnk- Trans-At to enible OneUnk 
Transit to properly nd efficiendy maintain, operate, replact- and mpair AFC 
System Components msmEed on the Private Bus Operator Poperry. 

In the absence of aareement on such mauers the Private Etis -Operator must comply 

with the reasonable birections of the PTC or OueUnk Transit. 

S-4 Any agreement between the Private Bus Operatot and OneLink- Trarisit and any 

Direction bv OneLink Transit covering the matters in clatist: 5.3 must have regard to 

the comrnecial requirements of the Private Bus Operator and th: obligFtions of the 

Private Bus Opemtor under the Tramport Services Agreement. 

5.5 The Private Bus Operator must make iEs property and buses available to On.-Link 

Transit to enable insmHation, replacement aad testing of AFC System Components 
instaHed on Private Bus Opemtor Property in accordance with the OLTT,-Ivate Bus 

Operator Agreement. 

6 NO ADDMONAL COST'S 

Nothing in this agreement or the atreement berween'OneLink Transit and the Private 

Bus Operator imposes on Lhe Privail Bus OoerzLtor any obligation to pay any additional 

sum to the PTC or OneLink Transit by way of commission, charees or otherwise.as a 

result of the installation, operation, maintenance, replacement or use of the AFC; 

System. 

7 ACCESS TO INFORMATION 

7.1 The Private Bus Operator must provide OneUnk Transit with all iniormadon and data 

generated by AFC System Components imtalled on Private Bus Operator Properry. 

7.2 PTC will be entitled to unrestricted access to the followine irLformation and data 

evenerated bv the AFC Svstem: 

ticket iriformadon (includine sales, validations and cane.-Iladons); 

vehicle location timints; 

ticket cheekine, information from authorised officers; and 

equipment staLus (including aleru and operational status). 

FTC to aucit, the 
'7-3 Nothing, in this A-reement will be U-en to limit the rit'lit of th. 

u 
Private Bus OperaLor in accordance WIL11 itS rights under Lhe TransD rt St7victs 

Aereement.. 

Local Services Contract Page 121 of 235 

ME761132931 (W2003) 



-7- 

7.41 PTC -and the Private BUS ODeratOr Will Mabfish a protocol aove-.,iing aczess to the 

AFC System database whicti will 1 

' 

imit ac--zss .o the AFC ysmem database to the 
Private Bus Operntor and defined authorised persons aE PTC. In h.- event of a disioute 
be!ween PTC arLd the Private Bus Operator regarding access -.o the AFC Svi Steil 
database that dispute will be referred to arbitranon in accordance -,%,ith the arbitration 
provisions contained in the Trampor- Services Agreement. 

DLRECnONS 

T-ne Private Bus Oper-ator must comolv with anv reasonable Diret-tion issued by -PTC 
or OneLink Transit relating to the us nd operaon of the AFC System on Private Bus 
Operator Property or the inteemtion of the AFC System betweeii rivate Bus Operator 
buses and the remainder of the ptfDlic transport nerwork. Comviiance by the Private 
Bus Operator with a Direction issued by OneLink Transit will ot constitute a brp-ach 
or other event of default under the Transpon Ser%rices Agreement. 

9 SUPPLEMENTAL AGREEMENT 

TWs ag es n a ven gre,ement is supplemcotal Eo the Transport Servic Agreeme t. I the e t of 
an inconsistency between the provisions of this aizreement and Lhe Transport Services 
4kgretment the provisions of this agretment will prevail. 

10 FUELTHER ASSURANCES 

Each party agrees to do afl thin-s and execute aU deeds, inst ments, e or other ru transf rs 

documents as may be necessary or desirable to render this ag-reement binding, on and 
legallv enforceable against each party and to give full effect to the provisions of tWs 
agreement and the transactions contemplated bv it. The parties shaU provide assistance 
to the other party as may be reawnably required from time to tirne. 

11 WAJVER 

No waiver by a party of'any default in the strict and literal performance of or 
compliance with any other provision, condition or requirement in this agreement shall 
be deerned to be a waiver of strict and literal performance and compliance with any 
other provision, condition or requirement in this aereement nor be a waiver of or in 
anv manner release anv other party from this srict complianct with any provision, 
coildition or requireme'nt in the future nor shall any delay or omission of the party to 
exercise any riaht in any manner impair the exercise of any such right accruint, to it 

thereafter or oCany other right. 
CY 

12 DISCLOSURE AND CONDMON OF DF-AUNG Wrrd PRrVATE BUS 
OPERATOR PROPEXTY 

12.1 The Private Bus Operator shall not sell. transfer, dispose of, assign, mortgage or 
otherwise part with possession of or agree to do anv of them in respect of, all or any 
part of its interest in aU or any part of the PrivaLe us Operator Property without first 
disclosing to the proposed transferee or assignec the existencz of this decd and 

procurina- the transftree or assignet. to acknowledge Lhat it will be bound by or be 
subjec, to the terms and conLiitions of this Agreement. 
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12-2 -'NILhout derogating fTom its objig2rions unde." clause 12.1. the Pnivam Bus Operator 

Shail not withouE Lhe prior writte-n corsent oi PTC: 

dispose of any Approved Venic!es oEhe: than in accordance with tiie Vehicle 
Re:)l3CCMenL Propram proviied for in Xhe Transport Servic!s Aereement.; 

chanp-e the loc-ation of its veiucle depot Irom its location at the date of this 

Azreement; 

zssign this Agreement in whole or in part or anv interest or brneFit herp-in or 
sub-contracL the Transport Scrvic:ts provided under Ehe Transport Services 

A-ereernent in whole or in part. 

12 -3 Tle consent of PTC pursuant to clause 12.2 shall not be unreasonably withheld and 
shall be subject to such conditions as the FTC thinks rit (includine, w7he-.e consent is 
viven to a change irl the location of the Private Bus Optrator's Depot, conditions as to 
the etfect of the change on the Coritract Payments payable pursuant to the Transport 
Se-vices Aereement) and for the purpose of deternu i whether or not such consent mng 
will be given, the PTC mav require the Private- Bus Operator to produe-e.to-the PTC 
smh doctunentation or Aer e%idencE as PTC derms sufEicient includinc, any 0 
aveemems so to assip-n.- sub-contract or sefl and any company records, finaricial 

statements or auditors' or accountants* reporLs. All conditions imposed by PTC in the 
Rrmtirm of consent shall be binding an the Private Bus Operator. 

12.4 The PrivaEe Bus Operator agrees to perform and comply with its undert na aki gs. to FTC 
seL out in clause 2.3 of the (5LT/Private Operator Agreement., 

EXECUTED by the parties 

THE OFFICL4JL SEAL of PUB11C 
TRANSPORT CORPORATION was 
hereto aff-ixed in the presence of: 

------------------------------------ 
------------------------------------ 
Authoris6d si-anatories 

THE COMMON SEAL of 

is affLKed in accordance with 
iEs articles of association in 

the Presence of: 

-------------------------------------- 
Director 

-i ------------------------------------ 
Name of Director (print) 

-------------------------------------- 
Secretary 

-------------------------------------- 
Na= Of SdUCLary (print) 

9 

n 

fbj 

(c) 

0 
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SCHEDULE 

()LT/p-,watc Bus Operator Agreement 
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DEED OF ACCESS FOR AUTOMATED FARE 
COLLECIION SYSTEM 

Freehill Hollingdale & Page 

Solicitors 

101 CoUins Street 

M:EL-B01[j-RN'E V-IC 3000 

Telephone: (03) 288 1234 

Facsimile: (03) 288 1567 

Reference: JMC:JT 

0 
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ONr-LllqK TRAxSZT SySTENLS IITY LTD 

(.A-C-N. Oz-9 73-53 443) 

OneLink Transit") 

and 

(the *Private Bus Operator") 

I 

E 



THIS DEED 0FACCE58 ismadr on 199 bc-,vmx 

0:,s7ELLN-K Tp_A,-qSIT SyST&,ds PTY LTD CA.C-N. 059 7-333 :)f Lz,-c! 14, 60 

market Street, Mellbourac. 3000 ("OaeLink' Transit")-, and . 

2. 

(the "Private Bus Operrwor')- 

RECIT.AIS: 

FTC rr-quires OneLink TrwLsit as a-u independeni contracor to provide an automaEed fare 

coilection system in accordance with the- requirements of the FTC for zhe =-n, tram and 

bus services in the Melboume Metropolitart area (the 
"AFC Svsiem") m bc.installcd 

ooemed and raiintained in accordance with a service contract be-we= the FrC and 

6neLink Traasit (Ehe -Service Contract-)- 

T-cie AFC Svstem is to be instaHed operated mainmincd and used by OneLink Transit on 

all relevant train, tram and bus sites and vehicles includne thm PrivaEc Bus Ooemtor's 

Sites and Vehicles. 
- Iz- 

t 

FTC and the Privam Bus Operator have agre--d to enter into an agreement (the 

PTC/Private Bus Opelmrar Agrem-menE) whercby the Private Bus onermr has aereed to 

cooperate with OneLink Tramit and do aU thinizs reasonabiv required by OneLink Transit 

for installation maintenance operadon and use by OneLink Transit of those pam of the 

.AEC System which will be locatod on the Private Bus Operratoes Siies and Vehicles 

("AFC System Components"). 

OneLink Transit and the Private Bus opemtor herebly aErce on the 
terms and conditions 

contained in this deed that the Private Bus Operator wM cooperate with OneLmk- Transit 

and do aU things reasonably required by OneLink Trmsit for insmUation maintenance 

oreradon and use of the AFC System on the Pri-vrate Bus OperaEoes SiEcs and Vehicles bv 

6rcLink Transit. 

ITISAGREED 

1. Private Bus Operator's access and site obligation.s 

1.1 AFC System Components 

The Privam Bus Operator aerees that the AFC System Components wiU be installed on the 

Private Bus OperaEor's Sites Lid VeWdes in accordanr-e with ParE 2 of this de--d. 

1.2 Access 

1E is aaretd that- 

Su'oject to paragraph (d), the pdvate Bus ouerawr wM provide to OneLink Transit and its 
employees aizents and contrwtors such Gngoing acces 

. 

s tothe Private Bus OperzEoes Sites 

and Vehicles as OucUnk Transit may from time to time reasonably require in order thaE 

the Aj7-C Svstem Components can be installed replac:d maintained rtDaired operated and 

used by OucLink Transit in accordance with the reouirements aure--d b,-rw= OneLink- 

TransiE and the PITC; 

rne access required by One-Link and provided by Ehe P.-ivate Bus Operwor wiU include 

but not be likrted to the requiremenEs se., crut in Schedule 2-, 

F)iPN IEIC:'-9t3 .-- 3015.-' 
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T= Privam Bus Operator ac3mowledges and x-prees that if require-a'ov OneLink Transit, 
th, Private Bus operator wiii Llz Vehic!rs to Lht installation ccna-t--locaticri reasonably 
nomini(ed 'ov OneLink Transit for insmHadon of thr AFC Sl.,Szzm Coulpone. ts in 

accordance wiLb Pxt 2: and 

OneUnk Transit will have rezard to the orwary cornm rcial arrane--=nts of the P:-,vaEe 
Bus Operator and OneLink Transit wiU aCE reasonably and in accordancz with this- deed. 

in: 

(i) reouiring and obtaini e'access; 

di) nominatiniz an installation centre locadon pursuam to paragmuh f c*, . . 0: 

supplvin- and installing AFC SvSEem Components orremoving or maintaining [he 
same. and- 

providina O=ating Requirements and Care and Maintenancz- RequiremenEs other 
than as s et out in Scbedule 3 and Schedule 4 at the date of this detcL 

to minimise inconvenience or interference with the Private Bus OperaroQ comrnercW 
ope.-adons provided always that the Private Bus Operator wM not object io 'and will 

comply with any requirements which are in accordanm with the requirements W. ou in 

Scbedules 2. 3 and 4 at Ehe dm of this deed, 
1.3 Info rmatiGn/Access 

The Private Bus Operator must provide to OneLL31- Tramit and ensure Eba OneLink Tramit can - 

obEain for iLself all iiiformation and data gene-wed by the AFC System Co=onents ins-miled on 
the Private Bus ODeratoes Sites and Vehicles or related to the AFC S-vstem. OneLink Trmnit 
may only provide the following information and data to the PTC: 

ticket informaTion (including salm, vandadons and cancetations); 

vehicle location EirrLines-, 

tickei checldnLy information from auEhorised officers; and 

equipment smrus (including alerm and operational srnttl 

1.4 Owneship of Equipment and AFC System 

iw The Pn.vate Bus ODerator acknowledees that OneLink Transit hw advised it that the AFC 
Transit under lease and licence from a third parrf System Components are used by OneLink 

9. 
wner and licEnsor and Ehe PrivaEc Bus OperaEor agre-ts thai the AFC System ComDonenLs do not 

'v Bus Opcmtor constitute fixiures on Lhe Private Bus Opt.-mor's Sites and VeWcles and Lbe Prn ate 

and anv pariy claiming. thmugh the Private Bus Operator does not. have and wW nOE have anv 
etary, security or other inEerest in the A.FC System Components or any parE of the AF propri 

J_- System. 

1.5 AcknowleAgrnents 

The Privaic Bus Ope.-ator agrees that prior EO insmUation of any AFC System Components on th 
. 

e 
. 

PrivaEc BLrs Opemiof5 Sites and Vehicles, the Private Bus Ope-ator wiE ex-e-cute the FTC/PrivaEe 
Bus Ope-raEoes Aar-Itment and wUI-. c 

execute and dtliver the Private Bus OperatorAcknowledgment; and 

6.1 inform OneLink Transii of the identity of every person (oth-m- than the PrivaEt Bus 

ODt-aior) who owns the Private Bus Op=tes Sims and Vehicles or who'claims 

FIJ PM -- 330 19.- 
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or mav claim a secudry intertsi in the P.m= Bus Operaioes Sites aiid Veiiic!es: 
--ld 

forward a ler= in the form required by the Private Bus -Opermor 

Acknowledgment to eve--y person (other than the Private Bus OpmEof) who owns 

the PrivaEe Bus Op=Eces Sites or Vehicles or claims or may claim a se.-uriEv 

intcrcst irL the Private Bus OperaEor's SiEcs or VeWcles notifvinLr the-n thai the 

.kFC SysEem Componeq.ts = owned by AFC Equipment and subject to 

charges as indicated in the Private Bus Opmtofs Acknowled-arnzat: and 

ootain an acknowledmment of the lener referred to in clause 1-5ftii) and returri 

that acknowledernexlt in acconiance with the requimmcats of the Pri-.-ate Bus 

Opentor's Acknowleda-meaL 

2. IristaUati.pn of AFC System Components 

11 OneLink- Transit to install 

Subjec, to the Private Bus Opemor pmformiag its obligations under Part i of 
i 

this Agret-ment 

and subiect to clause 1.2(d) OneLinkTrmsit will arrange for sapply and installa'doM;of the AFC 

Syst-.m Components on the Pxivate Bus ope-ator's Sites and Vehicles as specified in Schedule 1. 

2.2 Private Bus Operator to Install 

The Private Bus Operator and Oapt ink, Transit agree that if thr- Private Bus Operator cannot 

pmvide accm in accordance with clause 1-2 for installation of the AFC System Components by 

OneLink Transic then subject to the Privait Bus Opcmor performing, iLs other obligations tinder 

Part I of this deed OneLink Transit may a its sole. discretion deliver to the Privam Bas Operamr 
AFC Svstem Components required to be instafled in passenger vehicles togedier with directions 

and instructions ("Installation RequiremenEs") for instaBadon by the Privatc Bus Operator and. 

the Private Bus OperaEor wW at its cost insuffl the AFC System Components in the Privam Bus 
Opermofs Vehicles as specified in Schedule I in accordance with the Iasmflation Requirements 

and anv other directions of OneLink TransiL 'Tbe PrivaEe Bus OperaEor will Olow Onel-ink 

Transit'to Verify Ehat the AFC Svstem ComponenEs have been instaUed in accordance with 

OneLink- Tran5ifs requircmenEs'Ld OneLmk nay perform any Amher- msWIauon works 

necessary to complete installation in accordance with the Servicc ContracL 

23 Vehicle Replacements 

The Private Bus Operator will: 

zive OneLink Transit and PTC not less thm 28 days nodce of proposed vehicle 

repi actments or relocadon of businm prcmLies of the Private Bus Operator (save to the 

14 .Ment Ehat replacements or relocation ocL-irs for eveats auEside the control of the Private 

Bus Outrator. in wWch case:Lhe Private Bus Operator wW give reasonable nodce baving 
re-2ard to dmse events); and 

provide access to and oLherwise comply wiLh the ternis of this dctd with mspect to 

.dstins vehicles or busiaess prerrdses and replacement vehicles or business premi= 

in ortiez daL if reouired by Oneiink Transit and FTC, the relevant AFC System Components 

can bt removed from exisu'nc., insLallatioris-no longer. reouired for Ehe AFC System and subject to. 
clause 1.2(d) insWied maintained repaired operaLed and usW by OnrLink- Transit in the 

replacc.ment vehicles or business premises. 

FH P\ I I P. -, 
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3. Continuing operafion and mainte-12nCe obli-3-tions 

I za Operafion Maiutenancee and Use of -kFC System Cornponents 

The parries a--= thpt AFC System Components'must bc installed. mainEainec- manazed ane' 
ope-aied oniv for the use of the AFC Svstem and must not be used by OneLirik Transit for any 
othr- purpose without the prior writmn coasent of PTC. 

3.2 -kuthority for Operation Care and Safe Keepin-, 

Upon insmllation of the AFC System Components oa the Nvate Bus Opezzlofs Sims and 
Vehicles OneLink Transit authorises the Private.Bus Operator to operate on behalf of OiieLink 

Tramit the parts of the AXC System Components nominaced bv OneLink TransiL and the Pzivate 
Bus Operator must: 

operam th6se parEs of the AFC System ComDoaents on behalf of OneLink TransiE and 
ensure that the Private Bus Operator and its employees agents and contractors comply 

wi[h the Operaring Requirements; and 

take aU reasonable precautions to mainmin, care for and kL--p safe aU tbL--,AFC System 

Commnents in accordance wiih the reasonable directions and reauimmenis*of OneLink is 
Tran;it including but not limited to the requirements set out 'm Eh-.'Care and Maintenance 

X, Requirements. t- I 

3-3 Securitv and Operation of AFC System 

The Pnvate Bus Opmtor undermkes that neither h nor any of iEs employees. zgents or 

contractors will tLse the AFC System Components other than in accordance with the authority 
granted under clause 3.2 and am-= that it wiU do all thinp reasonably required by OneLink 
TransiE to ensure that ft AFC ystem ComDoncnEs and the AF-C System contin= to be secure 
and operational and the Private Bus Operator will not do or allow anv emDlovee a--ent or 

contmcEor to do anvthing which may jeopzxUse the security or operation of the AFC SysEem 
Components or the AFC SysteuL 

3.4 Private Bus 6perator Training 

The Private Bus Operator will ensure that the Private Bus Operator and thm of iEs employccs 
agents and contractors which are reasonablv required by OneLink Transit to attend training will 

-olcie such training prog and uainin- rrquimmenEs as mav b-- reasoaably attend and com- -raras 

'A reauired OneLinL Trapsit in accordance with the Sevicz Coraact. 

3.5 Damage toAFC Systezn Components 
t, 

1. 

(a) Subject to clause 3-5(b) any darnaec caused to the AFC System Components (cxcluding 
Vandalism) which arises from the act- ncelect or ornission of the Frivate Bus Ope-ator or 

its employees aee-nts or contracrors. (not indudine normal wear and tear) or which reSUIES 

from any' AFCSystem Component being de-di with or operated by the Privm Bus 

Operator or its employees, asenEs or couEmctors outside sDecification or user 

requirements, will be the sole responsibiliry Df LhL Privaie Bus Optrator. 

(b) Notwithsmnding clause 3.5(a), for the fim six (6) months following first operaLional use 

of any AFC System CornponenEs on Private Bus Operator ProperEy. any darnage caused 
to AFC Svstem ComponenEs which is caused by or arises from the acL neglect or 

ornission bv a Private Bus Operator eTnplovet. agent or contractor will be deemed to 

consEituyu: Vandaiism and not be tbe responsibility of Ehe Private Bus Operaror. At che 

expiration ol' that six (6) month PeHDd dae provisions of this clause 3.5(b., will ctase Lo 

anply in r--SDCCI of darnage occu-rring after the end of that period. 
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3 .3.6 Ticket Requirements 

T'ne Privam Bus Opumor must: 

en-sure- ffiat noE less than 30 da-s suu for all namr rl; maLrrm!ic tickets ply is maintained 

re-ouired for the AFC System Components installe-i on the Private Bus Operator's Sites 
ard Vehicles; and 

give- Onel-ink Transit not Im than 10 days nouc-- or papt and magn--di: ticke., supplies 
recUired ("Ticket Ordem") 

and OneL-.nk Transit wiU forward by mail to Ebe Private Bus Operator Ehe nezessary pk= and 
magnetic tick--t suppties wiEhin 5 days of =--ipt of Ticket Ord--rs. 

3.7 Private Bus Operator's Contixiuin- Responsibilit-Y 

Tne Private Bus ODerator wifl remaiii rmonsible to the PTC for all cash collections and 

remitt2nct in accordance with the PTC/Private Bus Opemor A nL For che avoidance of greeme 
any doubt OneLink Transit is not rr-sponsible to the PrivaDc Bus Operator or to the PTC for tws 
continuing obligation of the Privam Bus Opeator. 

4. Duration and disclosure 

4.1 Durmtion and Termiriation 

Tnis deed will commewe on the date of sizaing and suDject to clause 4.2 win coniinue unless 
t -Linate eru -d bv nodce in wriEin- from OneLik Transit Lo the PrivaLe Bus Opmior after. 

a breach by the Private Bus Operator of any of its obligations under this deed which hm 
not been remedied wiEhin a pciiod notified in wrixing by OncLink- Transit to ft Private 
Bus Operator, being a reawnable period havin.g,re-zard to the nature of the breach but in 
anv event not more than 30 days; or 

th- - PTC/Private Operator's Agreement is mrminatod or otherwist Ebe FriVate Bus 
-ans Octrator ceases to be a provider of a port servic:s for the PTC; or 

the Service ConLmct is terminated. 

4.2 Survivin- Rights of Acms 0 

Upon Ec-nunaLion of dds deed in accordanc-. with clausc 4.1 OneLink- Tmasit and any party 
claimin- throush OneLitik Transit or having any pruprietary security or licerice interest in tile 

AFC System Components will ha-ve a riebt Eo enter the Privare Bus Operatoes Sites and Vehicics 
Eo remove the A.FC Svstem ComponenLs. 

4.3 Disclosure and Condition of deating with Sites or Vehicles 

The Private Bus Operator will not sel.l. transfer, dispose of, assign. morto-aee or otherwise deal 

wiEh or parE with possession of or agrece to do any of them in respect of, all or any part of its 
interest in all or anv part of the Private Bus Operator's Sites or Vehicles uDon which the A.FC 
System Camponehis have been instaUed wiEhout fusu 

disclosing to anv proposed u-ansferet or assignee. the existence of this de--d and procuring 

Transit in the form of this Lhe Lramferee or assianee to enwr inEo a deed wiEh OneLink 
decd or as reasonably required by OneUnk Transir and 

complying wiEb clause 1.5(b) of this deed in respezz, of a penon who claims or may claim 
a secuntv intemst- as if'that person was a person who claimed or mav have claimed a 
se-unty interest prior to insudlation of anv AFC Svstem Components o'n the Private Bus 
Operators SiLes or Vehicles. 

FHP.MELC`.9--'t--,0:9.? 
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DefiWtiorLs and Intermretarion 

. C, Defuiitions 

In this dLeed: 

"AFC SYstem' m;-1n the automaved fare coUecrion systzm for the train, train and bus se.-vic--s 

which FTC oDerates and controls in the Melbourne Metropolitan area to be implemented by 
OneLink Transit in accordanct with the reauL-emcrits aerceti betwetn PTC and OneLiiLk TrarisiE 
and includes the AFC System Components', 

"AFC System Components" mcans those parEs of the AFC System including equipment 
-are and any matedals or other things instailrd or to be ins.-alled on the MvaEe hardware or sofm 

Bus Ope-amr's Sites and Vehiclr-s under this de-ed' , 

"Care and Maintenance ReqWrements" means the =uirements and instructions sct out in 

Schedule 4 and subject to claLise 1.2(d) amended friom me to time by OneLink Tmasit and 
noEified to Ebe Private Bus Operamr 

-S hedul 3 d "Operatin- Requirements" means the reauiremmts and insuwdons set out in rr, e an 

subject to clausc 1.2(d) amended from time to time by OneLink TransiE and nodfied to the 

Private Bus Operator-, 

"Private Bus Oper2tor Acknowledgment" mc--ns the ack-nowledgment in the form attached 

hereto and marked "Privue Bus Operator Acknowledgment" or such other form aD roved in 

wridnL, by Ehc reCiDients named in the admowledement; 

"PriV2te BUS Operator's Sites and Vehicles" means each and all of the acrual places (includincr 
premises and vehicles) owned, r-ontrolled or operated by the Private Bus OperaLor where the 
AFC System ComponenEs are to be installed mainuLined and operated or where work is to be 

done in respect of such instaUadon, 

"PTC" means as d!fmed in the FTC/Pr-.vaie Bus Operator Agreernent: 

"P'TC/Private Etis Operator Agreement" means any agreement between PTC and the Private 
Bus Optmior ptirsuanE to which the PfivaEe Bus Operator provides, uznspori servicrs Eo FTC and 
includes the agretment entered into between PTC and Ehe Privam Bus Operator to facUitzEe 

instaliaLion maintenance and operation of the AFC System ComponenEs an the Pri-are Bus 

Opera(or's Sites and VeWcles; 

"Vandalism" 
means any faUure of anv AFC Svstem ComponenEs anv defacing (by painr, 

scratchins of anv item or stinstanci, 'buming, e'lass breaking or the Wm) of AFC S stem y 

-c to any AFC System ComponenEs but does Components by any p"on or any third pany damag 
noL includ:2. 

anv failure or faWt in any AFC Svs-,em Components relaEcd to mechanical or clecEronic 
breakdown 

oL 

a comoonent or pazt prior to Lhe end of its specified working Life that 

results from normal operation of che.-%FC System Components to specification; 

any failure, Iault, defacing or damage caused by morrnal usage; or 

anv failuie. -Zault, defacing or damate caused by OneLink Tmnsit or iEs employees annts 

or conti-actors: or 

anv damasm wWch arises from Ebe act. neelect or oindssion of the Private Bus Operator or 
its employets agents or contrarim (nor including nomial wear aAid (car) or wbLich results 

from ary' A.FC System Components being dealE with or operated ouLside specification or 

user reciuirt-nitnts. 
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Internretntion 

In this dce,-4- 

hezdines and und=rlinings are ior convemencz onlv and do not affic: zhe 'n le.-Pre-mLion of 
EWs d-=i: 

wor(is inmarrine Llie singulu include :h.- plural and vice versa: 

words imoor-das a aender irclude anv se.Ilde-, 

a rrf-rtncc to anv tWng includes a parI of that thing: 

a ref=nc.- to a parL cIause. parry or s=hedule is a reference to a part azd clause or. and a 
party, and schedule to this deed and a reference 'co this de--d includes any ic' nedule: 

a reference to a parry Eo any documcat includes that parry's successors and pe=nimd 
assims; 

(g) no rule of consuuction applies to the disadvantage of a parry because that parly was 
responsible for the prepai-adon of this deed or any parE of it; 

th), a covenanL or agreernent on the pan of nvo or mom pL-sarts binds thern'. J'OM*'tiv and 
seve-allv, and 

(i) anv proYision of this dted wldch is capabIe of tak:ing effect afte:. Ec-minzat on ww 
continue to have fuU force and effect. 

EXECUTED by the parti 
- 

es as a deed:- 

I 

Director 

Name (please print) 

= COMMON SEAL 
of ONELWK TR-kiNSrr SYSMMS PTY LTD 
was hereunto affixed in accordanm wich ' 

iEs ArEicles of Association in the prcsence oP 

Secmar/Director 

Name (please prino 

F34P% 
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OR 

SIGNED S&AM DIELIVERED 
bv [The Private Bus Operator) 

in Lhe presence of 

Witness P-ne PrivaEe Bus Ope7atorl 

N-ame (please print) 

0 

3 - 

THE CONUVION SEU 
of (The P-. ivate Bus Operator] 

washemunto ffixed in accordance witb 

iLs Ar-IcIcs of A5socL-tion in the presencz 0;. 

Direc-mr/Secretary DirceEor 

Name (please print) Name (please print) 

F4PSI =-LC--,%9-'--- 1 3-0! 9." 
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SCHEDULE I 

AFC System Components 

AFC System Com-wnents 

T-icketinLr Issuins! Machines CfEyl) 

On-Bus Validators (VAL/3), 

Depot Coraputev?finter 

Portable Memory Rr-aden (PNas) 

Power Supply Tinit 

Pormble Memory Cards 

Spar'e Ticket Issuing Mwhines CnK 

sp= on-Bus vdidators (VAJ.J3) 

I 

m 

F' HPNI ELCR04't A! 9,-'t 
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Location 

I per B"us 

I per Bus 

[INurniber d-.::t:, is on siz-- of 
deDot) 

[N=be- d----e:-.ds on size or' 

depot] 

-I pt-- Pvm 

Such number as OneLink 
Transit dete=nes 

Such number as OneLink- 
Traasit dc==rM5.., t 

Such number 2.s OneLink 
Tmasit de=--mines 

11 

I 

m 

E 



SCEIED nZ 2 

.icces Require-ments 

[PTC Acknowledges Onelink Transit must be provided -with 
not jess than 12 bus vehici 

&v (seven days a week-), being a combination of L-he IFTC Bus Vehicles and otber P-,zv2EI 

Bus Operator. bus vehirJM for hLstaflation of -XFC Svstem ComPonents-11 

is 

Ac=ss to deepols for insta-Ilation of -*C COMPOn-ents in PiivaEe Bus Operator 
dcpots will 

bt berwetn 0900 and 1700 hours during normal business days. 

Delivery of vehicles to, and collectim 
of ve,,,jr-'--s ',To= the iasmIlaLion =tmqocations 

for instaRation of AFC Syslem Comoottents in Private'Bus Operator Veiiicles 
shall be 

undenaken by the Pz-vate Bus opemor with prior rewonable notice 
which may be at any 

time between the boLm of 9.00am and 3.00pm, 5 days a 
week Mondav to Friday (or such 

OEh;--., times as reasonably 2,-aretd with tirior nodcc, including 
times brwezri 7.00 am and 

s 7.00 pm, 7 day a week). 

--kcctss Eo vebicles (excludina talng vehicles 
to instaflation cenLrtAoc-ations and 

collecing them upon completion) for WsmUation of AFC Svstem 
CoMponents in PrivaEC 

Bus Operator Vehicles may be aE auy time (24 hours 
a day 7 dkvs a we--k).during Ehe 

i 
a entre/locadon bv the Private 

zmnod followine deldvm of Ebe vehic!e to the install-grio c 

vehicle from the instaUaEion us operaEor and prior to the coUec-ion Of the 

centrellocation by ft Private Bus C4=.ator. 

otberwise this Schedule to be agreed between 

OneLink Transit and each 

Private Bus Operator 

Subj--CE to clausc 1.2(d) &ds Schedule may b-- amendeed from Lim-- 
to iime bv OntL; ak T.ransit 

.-ivins r:asonable notic: to'the Privam Bus 
Ov-±-ator. 

r-HPNi ELC-2\943 -- 30! 9--1 

I 
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SCHED UE 3 

Operating Require-mentsanstructiGns 

The P-iv--;t- Bus Op-_:wor will.' 

otn-ate all AFC SVSKEM COMDOMIIES saicdy in accDrdanc: wilb all manu2is and trainina, 
providzd bv OneLink Trmsit to Lbe PrivaEe Btis OperaEor; 

chanLye pape: roUs (dckets) 3ad clear paper jams in accoraance with ocz:atiors outlined 

durine training; 

moon aU d=a-oe or abnoma.11ties immediaEclY EO OneLink Transit; 

if anv AFC Svstem Compone3t instaBed orl any bus veWcle -is faulty. mmove the AFC 

Svstcm Conmonent froin Lhe bus vehicle or other relevant site and take the AFC SysEem 

Component to an exchange depot nominated bY OneLink Tmsit. to exchange for a 

rrDiacement and insmfl Ehe rertlacement in the bus vehicle or other rclevant siEt. 

Tat Private Bus Operator must advise OneLink Transit by facsimilep-o hgter than 

10.00 ain of the day the AFC Svst= Component is to be replaced in a noEici form to be 

supplied by OneLink TrarLsit (detaUin-a the fault). 

T-ne Private Bus Oparator wM und--- aU circumstances exchange unservictable units for 
se-viceable uaits at the exchanLye depot specified by OneLink Transit; 

uDoi becon-dniz aware immediamlv advice OneLink Transit of anv iault in fLxed 

componenLs (such as vehicle wirinz, depot computer, dcpot printer or software), bv 

Le!ephone or fax (OneLink- Traasit Service Desk); 

U0on becorning awam report any sofrw-are problem immediately to the OrteLink TranSiE 

Srvice Desk-, 

sup ly his or her own paper for l6c.11 ourput repon priating as -required; .p_ 

back up thecomputer at least once W. week and store such data as =uiitd by OneLink- 

Tra-asit operating procedures and training-fmstrucrion ggiven by OneLiaTraasit from Eime 

umc; 

be responsible for clectriciry cosEs of runnings rhe AFC SYstem ConIDOneats which wW be 
paid by the Private Bus Operator. (AH AFC SvsEem Componcuts will bt wimd/connected 
to existing power suppiies of I"nvate Be-s Opemtor's SiEes and Vehic!es)-. 

conduct routine cleaniag and other preventative maintenanm in accordance wiEh 

instrucEions --iven by OneLink- Transit from Eime to time; 

11, easure that di., depot computr_- sysmm rtimains powered at ati times, unless insuucted 

otherwise by an authorised OneLink- Transit Representative; 

nrovide access to auLhorised OneLink Transit Repmsentatives for rcuair. replaczment and 

mainEenance of the depot computer system or iLs enviroament durin-z the depot's normal 

hours of ope-mcion and provide Onebnk Transit wiEh die aftcr hours conmci deWls of 

ttiree Private Bus Operator personnel to enable ac=ss to be made ai o[ht,- tim-es-, 

orovide a standard office enviroAment for the installation/operation of the dCDOI computer 

system in a locaEion secure from unnuthorised ar-cess. The location wdi have three 

standard powt.- oudets and be suitable for telephone connection: 

the -2ouipmew- operating specification is: 
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I 
12 

(i) ambir-it terrive.-arure + IO'C -,o -37*'-; 

(iD -.6a6ve hurnidiry 20% to 30% 

(iii) maiz-s input 1 " V-130 Vac+/-, 
4zz 
L- so or 60 R2. 

It is reCDMMeaded Lbe eauiDme-it be lefE on 24 hours a day during the :ooie.- menths La 

ensure die =uiriment remains above the minimum amloif-it te:no---UU,-Z. -OLIUMC-It- 

should be turne off if the teraDerature eicetds 3-1 'C. 

15, the Nvate Bus Operator wilJ providr- a suitdDic cable to sit a P2r:onai Co,-,-aucer. 

ComDuter Printer and Portable Memory. 

0 m 

E 

PHP\IELC" 3W-:'-'0M' 
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SCHEDCLE4 

Care and 'vlainten., ce of AFC System Components 

Mae Privat-- Bus Openator must kc--u aU AFC Sysm.-n Conmonerits ane Z'-ean and 

away from hazar& us maEelaIS avd use Lhem only in acccirdancz with operating 

rmuuements conEained in Schedule 3-- or notffied to The Private Bus 01-cm-Lor av 6neLink 

Triasit or its Subordinates. 

The Private Bus Operator must aDDiv the Cleaning Card provided bv OneLink Traml:(, 

du-ough validawrs onct every monttL 

Other Ehan during normal onerational use, Pormble Memor-v Cards 2nd 'k-eys of aJl key 

locks must not be removed trom Private Bus Opentors premises ano mustbe kept sde 

and secure at aU Limes. 

Any faultv portable memory will bedminediarely advLscd bythe Private BLS Operator 

,(upon becoming aware of a fault) to OneLink Transit and security pcsmd to OneLink- 

Transit for testing. A replacement pormble memary wW be posted to the 24jyate Operator 
wiEhin one da f te-cei i g tht faWry pormble memory by OneIjnk TrznSI'L y oi vin 

S. The Privam Bus Operator must make available aU equipment nominated 'ov OneUnk 

Tramit for regular six monthly preventadve maintenance. OneLink Transit vU provide 
serviceable equipmenE for use is exchanize for equipment bein- serviced during the 

pe-iod. 

6. Kett) in a secured area aR nominated spart. AFC System ComponenTz in a srviczdble 
condition aE all Times. 

I 

PHPMELCAQ-*--30!-- 
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--CH I EDUIZ- 

p=,,t, Bus ot,---Atar Aczowledgemezd 

TO: NationW Austmiia Bank Lirnited 
2nd Fimr 
2-11 Coldm SLreet 
Melbourne Vic 3000 ("NAB') 

A-,ID AFC Eaui=mem Co ?try Ltd 
Level 20 
60 ?vlarket Street 

Melbourne Vic 3000 
("AEC Eaui=ent Ca') 

Deed Of Accew 

The Private Bus operator mmed below ("the Prtvate Bts Ope-rator") 

irrevocably acknowledges thaL* 

the AFC System Compone-nts are and will remain owned by AFC 
Eqtdpment Co and leased to onpl ink Transit; 

neither the Private Bus Operator wr any party 6-imi through it 

has or wiU have anv irrterest in, or riglit to, the-AFC System. 

Comwnents other than under clause 3.2 of the Deed otAccess nor 

wiu ifie A.FC Systein Components constitute fixtures an the Private 

Bus Operator's Sites or Vehicles; and 

AFC Ecmdpment Co and OneLink Transit have charged their 

respectie mterestss in tbLe AEC System Components in favour of 
NAB under the NAB Charges and granted PTC certain options to 
acquire the AFC system Components. 

2 -lbe Private Bus operator apve-q that it wilh 

anow A.FC Equipment Co and NAB or their nominees such access to 
its Sites and Vehicles as AFC Equipment Go and iNAB or their 

nominees may reac-onably require in order to exercLee any riZU or 

.power wbicb it hp-c with respect. 
to. the AFC System Components; 

and 

accept the performance by NAB or its nominees of the obligations 
of oneLink Transit under the Deed of Acceas as performance by 

CneLink Transit; and 

if reque-gted kv NAB, enter into an agreement in substantiaUv the 

form of the Deed of Acr-ess (5ubject to any necessary changes) with 

anvone tc) NVnom NAB has agreed to dispose of the AFC System 

Components; 

provided that AFC Equipment Co and NAB in requiring and obtaiaing access 

under this deed, act reasonably having regard to the terms of 
theDeed of 

Access as at the date of this deed and in exercising any right 
of access take 

reasonable care not to cause physical damage to any Site or 
Vehicle or any 

persons thereon and must act reasonably so as to miziniise interference 

with the Private Bus Operator's conitnerrial operations. 

T:4PC:444(4) 
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Tne P.Hvate Bus Operator fur-thel agree-- t:-zt it will not diispcse of or ag-.ee 

to dismse of the wimle or anv pan oi an y of its Siies ar Veuc!es upon 

-rncz AFC System Comoonents have been u-stalled -wiLhom L-Tt di--c*-osin;- 
Lu e-d to any prupmed L-ansferee or Lnee tne existencs of L. -s d - and 

procuring the transferee or assignee to enter into a deed wit-h -NAB and AFC 
Equipment Co in the form of this deed or as reasonably required by N.-'B 

arid kFC Equipment Co. 

Tne Private Bus Operator agrees that it will- 

Worm NAB of the idenUty of every person (other than the Private 
Bus Operator) who owns the Private Bus Operator's Sites and 

Yehicles or who has a security interest in the Private Bus 

Operztor's Sites or Vebkles; and 

forward a letter 6n the form annexed or sur-h other form as agreed 
by AIC Eqtdpment Go and N.AJ3) to evezy pe.rsoa (other than the 
Pzivate Bus operator) wbo a-m the Private Bus Opent-pr's Sites or 
Vehicles or who has a sectuity interest in the Private Bus 

Operatnr's Sites or Vellicles mtifying them that thf! AFC System 
Components are owned by AFC Etrtfiame-it Co and subject to the 
NAB Charges, and wiU obtaia an acfmwledgment of the letter frvm 
th 

. 

ose persons and will return the acknowledgment to NAB with a 
copy to AFC EqLdpment Co. 

The Private Bu-c Operator further acknowledges thaL- 

so long as the rigbis are exerriseci in accordance with this deed, 

neither AFC Equipmerit Co or NAB will be liable to the Private Bus 
Operator for arry lass or darnage arising out of the exercise of their 

respective rights with resiDect to the AFC Svste-rn Comoonents; and 

the terrns of this- deed survive the termination of the Deed of 

Access. 

In this deelcL 

'Deed of Access* mewis the deed entitled "Deed of Acce55 for Automated 

Fare Collection System' made between OneLink Tr-ans-It and the Prwate Bus 

Operator. 

"NAB Charge' meam the fixed and floating 'charge-c dated 29 April 1994 

between NAB and AFC Equipment Go ard OneLink Transit respectively 
over their respective interests in the AFC r-vstem Componeub; 

a reference to pTC shall, if responsibility for the adatinisLratiou of this 

deed is transferred to the Department of Transport, be deemed to be a 

reference to the Department of Transport; 

a reference to NAB includes a reference to an agent or receiver auminted 

by NAB under the NAB Charges; and 

capitatised terms beear the saine mewings as in theDeed of A=ass. 

0 

is 
(e) 

id) 

(e) 

'!:!JPC: IIA 4 (4) 
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EXECUTED AS A DFED 

TAE COMMON MAL of EPMATt- 
BUS OPERATOR] is affixed in 
accordance with its articles of 

association in the presence of: 

.................................. 
Signature of autborised pemott 

6fiL, .............. 

letters) 

................................. 
Signature of auihorised memon 

........................... 
6fii, hel-d 

p, e':'s I *a" Io'c' k* 

lettexs) 

Em 

E 

T!NPC:444(4) 
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[ON TEE LEI-LERHF-AD OF N.AMON-U AUS-17-kLIA BA-AiK LUTIEDI 

TO WHOM iT 34AY CONCERN: 

0 

(the 7P:ivate Bus Opa-rator') 
We refer to your inte--est in the pmper' ty of the Pxivat-a 3-us, Operator 

2. TAIM NOTICE THA7. 

the Private Btis Operator has consenteii tta the instaUation, 

oDeration, rnn;nfertnrice and use of certain emiument and software 
cnsdtuting part'af the Automated Fam Collection System (the 
"AFC System Comaonemis*) on the Private'Bus Operawr's sites and 
vebicies in accoz&nce with an agreement bet%4een the Private Bus 
Operator-and the Public Transport Corporation and an agmement 
between ihe Private Bus Opemtor and OneLink Transit Systems Pty 
Ltd ("OneLink Transit"); 

the AFC System Commnents are and will remain owned by AFC 
Eqtipmeni Co Pty Ltd CAFC Equipneut Go-) and leased to OzeLmk 
Transit; 

AFC Eauinment Co and GneLink Transit have chmred- all their 
respective interests in the AFC System ComDonents in favour of 
the Bank under fixed and floadng eqtdtable charges dated 29 April 
1994 and gr-anted FTC certain options to acquire the AF C Sysit tem 
Componen&, 

the AFC System Commnents are not and will not constitute 
fLxtures on the Private Bus Operatox's sites or vehicl-es and wiU not 
become the property of the Private Bus Ope-rator or subject to your 
interest in the Private Bim Operatoe5 property, and 

the Private Bus Operator has agreed that it wiU allow the Bank or 
its nominees sucb access to the Private Bm ODeratces sites and 
vehicles ac- the Bank or its nominees may reasonably rectdre in 
order to exercisse any right or power which the Bank bas with 
respeci to the AFC Sys'em Components rovided that the Bank and 
its nominees, in requiring and obtaining -access, act reasonably 

havLng regard to the terms of the agreement between the Private 
Bus Operator aud OneLink Transit and in exercising any hght of 
access take reasonable 

i 

care not to cause phr-ical damage ' to any 

site or vehicle or any pe-mon thereon. 

the Bank exDressiv reserves all r-i-ghts that it has or mav have in 
respect of ihe AFC System Components imiudirig its -rights of 

2CCF_-_S tO the AFC Svstem Components and its powers to take 

possession of and sell them, howsoever arising. 

3. Would vou please acknowledge receipt of thLc letter by signing and returming 
. I to the the attar-hed copv, 

Youls faithfuuy 

Authorised Officer 
National Ajztralia Bank Limited 

Insert Name of the Private Bus Operator 
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Annexure B 

Termination Transfer Agreement (dause 30) 

Annexure to Metropolitan Bus Services Contract 

E 
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mterEllison 
L A W Y E R S 

RLALTO TOVVERS, 525 COWNS STREET, MELBOURNE MC 3000, DX 204 NELBOURNE 
TEL: +613 8MB 2000 FAK +613 8608 1000 

www.rrtnterellison.com 
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Transfer Agreement 

[Insert Operator] (Operator) 

[Insert Operator] (Operator) 

[insert Associated Operator No. 1] (Associated 

Operator) 

[insert Associated Operator No.2] (Associated 

Operator) 

[insert Purchased (Purchaser) 

Mm*terEllison 
L A W Y E R S 

RLALTO TOWERS, 525 COWNS SMET, MELBOURNE MC 3000, DX 204 MELBOURNE 
TEL +613 M 2000 FAK +613 8608 1000 
www.mntemTwftcom 
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Transfer Agreement 

Details 

Agreed terms 

Defined terms & interpretation 
1.1 Defined terms 
1.2 Interpretation 
1.3 Associated Operators 

Conditions 
2.1 Conditions 
2.2 Commitment to satisfy the Conditions 
2.3 Consequences of non-fulfilment 

Transfer of Assets 
3.1 Sale and purchase of Owned Assets 
3.2 Assignment or novation of Third Party Leases or Licenses 
3.3 Excluded Assets 

Transfer Price 
4.1 Amount 
4.2 Payment 

Due diligence 
5.1 Purchaser's right of access 
5.2 Purchaser to avoid disruption 

Third Party Leases or Licences 
6.1 Acknowledgement 
6.2 Operator to procure assignment or novation 
6.3 Purchase if assignment not likely 

Completion 
7.1 Time and place 
7.2 Operator's obligations 
7.3 Purchaser's obligations 
7.4 Simultaneous actions at Completion 
7.5 Completion obligations breached 

Title and risk 
8.1 Possession 
8.2 Title 

Use of Assets pending transfer 

Indemnities in relation to Third Party Leases or Licences 
10.1 Operator's indemnity 
10.2 Purchasers inde-mnity 

Staff 
11.1 Offers of employment 
11.2 Termination of employment of. Transferring Staff 

4 

6 

6 

6 

8 

9 

9 

9 

id 
10 

10 

10 

10 

10 

10 

10 

11 

12 

12 

12 

12 

12 

13 

13 

13 

13 

13 

13 

13 

14 

14 

14 

14 
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11.3 Assumption of Staff Liabilities 

Warranties 
12.1 Warranties 
12.2 Reliance of Purchaser 
12.3 Application of Warranties 
12.4 Operator to disclose breach 
12.5 Indemnity for Warranty Claims 
12.6 Notice of Warranty Claims 
12.7 Time limits for Claim Notices and Warranty Claims 

Capacity 

Goods and Services Tax 

14.1 Interpretation 
14.2 Consideration is GST exclusive 
14.3 Gross up of consideration 
14.4 Going concern 
14.5 Reimbursement 

General 

15.1 Alterations 
15.2 Assignment 
15.3 Costs 
15.4 Survival 
15.5 Counterparts 
15.6 No merger 
15.7 Inconsistency 
15.8 Further action 
15.9 Document subject to Transport Act and PTCA 
15.10 Severability 
15.11 Waiver 
15.12 Relationship 
15.13 Confidentiality 
15.14 Announcements 
15.15 Governing law and jurisdiction 
15.16 Notices and other communications 

Schedule I - Transfer Price 

Schedule 2 - Warranties 

Schedule 3 - Contract Buses 

Schedule 4 - Non Transferable Assets 

Schedule 5 - Terms and conditions applicable to the sale of a Contract Depot 

Schedule 6 - Novation Deed 

Signing page 
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Details 

Date 

Parties 

Name [Insert Operator name and details] 
Short form name Operator 
Notice details' [Insert] 

Facsimile: [Insert] 
Attention: [Company Secretary] 

Name [Insert Operator name and details] 
Short form name Operator 
Notice details [Insert] 

Facsimile: [Insert] 
Attention: [Company Secretary] 

Name [Associated Operator NoJ] 
Short form name Associated Operator 
Notice details [insert address details ofAssociated Operator No.]] 

Facsimile [insert] 
Attention [insert] 

Name [Associated Operator No. 2] 

Short form name Associated Operator 
Notice details [insert address details ofAssociated Operator No.2] 

Facsimile [insert] 
Attention [insert] 

Name [insert Purcliaser] [insert Purchaser ACM 
Short form name Purchaser 
Notice details [insert address details of Purchaser] 

Facsimile [insert] 
Attention [insert] 

Background 
A The Operators cur-rently conducts the Bus Operations and will do so until the Ten-nination Date 

under the tenns and conditions of the Current Service Contract. 

B The Director has exercised his option under the Current Service Contract to nominate the 
Purchaser to acquire all of the Assets from the Operators and any applicable Associated Operators 
on the Transfer Date. 

ME_761132931 (W2003) 
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c The Purchaser has been awarded the right to provide the Local Services by the Director from the 
Transfer Date and has ageed, as nominee of the Director, to acquire the Assets from the 
Operators. 

D This agreement records the terms and conditions of the transfer of the Assets. 

0 
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reed terms 

Defined terms & interpretation 

1.1 Defined terms 
In this agreement: 

Allocation Statement has the same meaning as under the Current Service Contract. 

Assets means: 

the Contract Buses; 

the Contract Depots; 

the Business Systems; 

the Bus Operations IP; 

the Plant and Equipment; and 0 
any other assets used by the Operators or an Associated Operator in conducting the Bus 
Operations, 

whether Owned Assets or Third Party Assets used under Third Party Leases or Licences. 

Bus has the same meaning as under the PTCA. 

Business Day means a day on which trading banks are open for the transaction of general banking 
business in Melboume, other than a Saturday, Sunday or public holiday. 

Bus Lease means the lease of a Contract Bus by a third party to an Operator or an Associated 
Operator for use in conducting the Bus Operations. 

Bus Operations means the business of providing the Local Services (including the holding, 
maintenance and operation of the Assets and related activities) conducted by the Operators up 
until the Transfer Date, and which will be conducted by the Purchaser on and from the Transfer 
Date. 

Bus Operations P means all the Intellectual Property (whether owned by the Operator or an 
Associated Operator or used under an EP Licence) used or required in connection with the Bus 
Operations, including all Intellectual Property in the Business Systems and the Management 
Information System, but excluding any Intellectual Property in, or relating to, any SmartBus 
equipment. 

Business Systems means all information technology hardware, software and equipment (whether 
owned by an Operator or an Associated Operator or used under licence) used or required in 

connection with the Bus Operations, including all applications software, network and other 
operational software, management systems (including the Management Information System), 
methodology, databases, work product, back-up and historic data files relating to, among other 
things, rostering, scheduling and timetabling and also including intranet, extranet and web-based 
applications and desktop computers. 

Claim includes any claim, proceedings, cause of action, action, demand or suit (including of an 
interlocutory or administrative nature or by way of contribution or indemnity) of any nature 
whatsoever (whether at Law or otherwise). 

Transfer Agreement page 6 
ME761132931 (W2003) 



Completion means completion of the sale, purchase, assignment and or novation of the Owned 
Assets and the Third Party Leases and Licences (as the case may be) contemplated by this 
ageement on the Transfer Date. 

Conditions means the conditions precedent set out in clause 2. 1. 

Contract Buses means the Buses used (with the approval of the Director) by the Operators or an 
Associated Operator in providing the Local Services which are listed in Schedule 3. 

Contract Depots means the Depots used (with the approval of the Director) and owned by an 
Operator or an Associated Operator in conducting the Bus Operations or to house the Contract 
Buses. 

Current Service Contract means the service contract between the Director, the Operators and 
the Parent Guarantor dated [#] under which the Bus Operations will be conducted by the 
Operators up until the Transfer Date. 

Depot means the land, btiildings and improvement comprising a Bus depot. 

Director means the Director of Public Transport under the Transport Act 1983 (Vic) acting on 
behalf of the Crown in the right of the State of Victoria under the PTCA and includes any person 
who at any time holds, occupies, acts in or is entitled to perform the duties and functions of the 
office of the Director under a delegation. 

Encumbrance means any mortgage, lien, charge, pledge, claim or other encumbrance or third 
party interest. 

Equipment Lease means the lease or licence of a Business System or item of Plant and 
Equipment by a third party to an Operator or an Associated Operator for use in conducting the 
Bus Operations. 

Government Body means any court or tribunal with relevant jurisdiction, any local, state or 
national govemment or govermnental, administrative, fiscal, or judicial body, department, 
commission, authority, tribunal, agency, entity, council, ministry, official or public or statutory 
person 

Intellectual Property means any intellectual or industrial property, whether protected by statute, 
at common law or in equity and whether registered or unregistered, including any patent, rights in 
respect of inventions, copyright, design, trade secret, circuit layout design, right to have 
infonnation kept confidential, technical infonnation, process, technique, know how, trade mark or 
trade name, business name, branding, get up and logo. 

IEP Licence means the licence of Bus Operations IP by a third party to an Operator or an 
Associated Operator under which there is a right to use the Bus Operations IP. 

Liabilities means all liabilities, losses, damages, outgoings, costs and expenses of whatever 
description. 

Local Services means regular passenger services of a local nature provided or to be provided by 
the Operators under the Current Service Contract, or the same or substantial similar services to be 
provided by the Purchaser under the Successor Service Contract, as the case may be. 

Management Information System means the management infortnation system established and 
maintained by the Operator under the PTCA Regulations. 

Non Transferable Assets means those Third Party Leases or Licences which are acknowledged 
by the parties (acting reasonably) as not being readily assignable and which, as at the 
Commencement Date under the Current Service Contract, are listed in Schedule 4. 
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Novation Deed means a deed in the form of that contained in Schedule 6 relating to the novation 
of the relevant Bus Lease. 

Owned Assets means Assets that are owned beneficially by an Operator or an Associated 
Operator. 

Owned Depot has the same meaning as in the Current Service Contract. 

Plant and Equipment means all plant and equipment used by the Operator and each Associated 
Operator in conducting the Bus Operations. 

PTCA means the Public Transport Competition Act 1995 (Vic). 

PTCA Regulations means the Public Transport Competition Regulations 1999 (Vic). 

Security Interest has the same meaning as in the Current Service Contract. 

Staff means all persons whether officers, employees, agents or contractors of an Operator or an 
Associated Operator engaged in, or in connection with, the provision of the Local Services. 

Staff Liabilities means the liabilities of the Operators and the Associated Operators in relation to 
the employment related entitlements and benefits of the Staff, whether arising under an award, a is certified agreement or workplace agreement, under contract or under any law, but excluding any 
accrued long service leave liabilities for the Staff (which are fiinded by the Director on a cash 
basis under Schedule 3 of the Current Service Contract). 

Successor Service Contract means the service contract awarded to the Purchaser under which 
the Bus Operations will be conducted by the Purchaser on and from the Transfer Date. 

Termination Date has the meaning given in the Current Service Contract. 

Third Party Assets means Assets that are not Owned Assets. 

Third Party Lease or Licence means a Bus Lease, an IP Licence, an Equipment Lease and any 
other lease, licence or other right of use under which'a Third Party Asset is used by an Operator or 
an Associated Operator in conducting the Bus Operations. 

Transfer Date has the same meaning as in the Current Service Contract. 

Transfer Price means the price payable for the transfer of the Ow- ned Assets which is calculated 
under Schedule 1. 0 
Warranties means the representations and warranties set out in Schedule 2. 

Warranty Claim means a Claim by the Purchaser against an Operator arising as a result of a 

breach of Warranty. 

1.2 Interpretation 
In this ageement, unless the context otherwise requires, the following rules of construction will 
apply in the interpretation of this agreement: 

words and expressions defined in the Transport Act 1983 (Vic) or in the PTCA and 
italicised in this document will, unless a contrary intention appears expressly or unless the 
same word or expression is defmed in this agreement, have the same meaning where used 
in this agreement 

the singular includes the plural and vice versa and a reference to any gender includes the 
other genders; 

a reference to a clause, schedule or annexure is to a clause, schedule or annexure of or to 
this agreement; 
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a reference to a contract or document is to that contract or document as amended, novated, 
supplemented or replaced from time to time; 

a reference to a person includes a corporation, firm, partnership, association, trust, joint 
venture, authority, Govemment Body or, other legal entity and vice versa; 

a reference to any legislation or legislative provision is to that legislation or provision as 
amended, modified, re-enacted, consolidated or replaced from time to time and includes 
any regulation or other instrument issued under that legislation or provision; 

a reference to a party or person includes the successors and pennitted assigns of that party 
or person; 

if any amount is payable under this agreement on a day which is not a Business Day, that 
wnount must be paid on the next day that is a Business Day; 

headings and sub-headings are for convenience and do not affect interpretation; 

where an expression is defined, another part of speech or grammatical fon-n of that 
expression has a corresponding meaning; 

(k) the meaning of general words is not limited by specific examples introduced by including, 
orfor example, or similar expressions; 

(1) a general obligation imposed on a party must not be read down or limited by reference to a 
more specific obligation, unless this agreement expressly provides otherwise; 

where a party releases another party from Claims, it will be deemed to have released the 
other party from all Claims which it has, but for the execution of this agreement might 
have had, or may have in the future in respect of the relevant subject matter; 

a reference to A dollars, $A, the word dollar or $ is to Australian currency; and 

a r-ule of construction does not apply to the disadvantage of a party because that party was 
responsible directly or indirectly for the preparation of this agreement or any part of it. 

1.3 Associated Operators 
An obligation in this agreement imposed on an Associated Operator applies only in 

respect of the relevant Asset that is owned, leased or licensed by that Associated Operator. 

The Operators and the Parent Guarantor guarantee the performance by each Associated 
Operator of its obligations under this agreement and agee to indemnify and keep 
indemnified the Purchaser against all Liabilities suffered or incurred by it as a result of 
any breach of any obligation by an Associated Operator. 

2. Conditions 

2.1 Conditions 
The transfer of the Assets contemplated by this ageement, and Completion, is conditional on the 
following conditions precedent: 

The Director.having done everything that he was Purchaser 
required to do to ensure commencement of the 
Successor Service Contract; and 

4 There being no material breach of any of the Purchaser 
Warranties. 
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unless otherwise waived by the Purchaser. 

2.2 Commitment to satisfy the Conditions 
The parties agree to use reasonable endeavours to satisfy, or procure the satisfaction of, the 
Conditions on or before the Transfer Date. 

2.3 Consequences of non-fulfilment 
If the Conditions are not satisfied or waived (or, in relation to Condition 2, is only partly satisfied) 
by the Transfer Date, then the Purchaser may: 

(a) terininate this ageement by notice in writing to the Operators with imrifediate effect in 

which case: 

this agreement will be of no further effect; and 

afterwards no party will have any other rights or obligations under it, except under 
clauses 12 and 15 which survive tennination, and in respect of any obligations 
arising or rights accrued as a result of a breach of this agreement; or 

(b) notify the Operators that it wishes to Complete, subject to excluding from the sale or 
novation under clause 3 the relevant Owned Asset or Third Party Lease or Licence in 

relation to which an Operator has materially breached a Warranty. 

3. Transfer of Assets 
3.1 Sale and purchase of Owned Assets 

The Operators and each Associated Operator if applicable as beneficial owner agree to sell the 
Owned Assets owned by it to the Purchaser, and the Purchaser agrees to buy the Owned Assets 
from them: 

for the Transfer Price; 

free from any Encumbrances in the nature of Security Interests (except if the transfer is 

effected under an Allocation Statement); 

on the Transfer Date; and 

in relation to a Contract Depot, on the tenns and conditions set out in Schedule 5. 0 
3.2 Assignment or novation of Third Party Leases or Licenses 

Subject to clause 3.3 and 6.3, the Operators and each Associated Operator as the lessee or licensee 
under a Third Party Lease or Licence if applicable agee to assign or novate as appropriate to the 
Purchaser, and the Purchaser accepts the rights under, benefits of, interests in, and assumes the 
burden of, those Third Party Leases or Licences on the Transfer Date. 

3.3 Excluded Assets 
The assignment or novation under clause 3.2 excludes the Non Transferable Assets. 

The parties agree to update the list in Schedule 4 as and when Assets are recognised and 
agreed by them as being Non Transferable Assets. 

El Transfer Pdce 
4.1 Amount 

(a) The total purchase price payable by the Purchaser for the Owned Assets is the Transfer 
Price. 



(b) No assignment or novation fee is payable by the Purchaser for the assignment or novation 
of any Third Party Lease or Licence, however an adjustment may be required (and is 
payable by the Operators or the Purchaser as the case may be) in relation to the novation 
of Bus Leases under clause 2(b) of Schedule 1. The Operators agree to pay all costs 
associated with procuring the consent of the lessor or licensor to the assigriment or 
novation. 

4.2 Payment 
The Purchaser agrees to pay the Transfer Price to the Operators (or as the Operators otherwise 
directs) under clause 7.3 by bank cheque or telegraphic transfer to an account nominated by the 
Operator. 

Due diligence 

5.1 Purchaser's right of access 
The Operators and each Associated Operator agree to allow the Purchaser full access to the Assets 
and the Staff at reasonable times to enable the Purchaser to conduct its due diligence in relation to 
the Assets. 

5.2 Purchaser to avoid disruption 
The Purchaser agrees to use its reasonable endeavours to ensure that any access under clause 5.1 

is exercised and conducted in a manner that minimises interference with the Bus Operations. 

Third Party Leases or Licences 

6.1 Acknowledgement 
The Operators and each Associated Operator acknowledge that all Third Party Leases or Licences 
(except those relating to Non Transferable Assets) are capable of assignment or novation as 
contemplated by this agreement. 

6.2 Operators to procure assignment or novation 
The Operators and each Associated Operator if applicable agree to procure and facilitate 
the assipment or novation of the Third Party Leases or Licences (except the Third Party 
Leases or Licences relating to Non Transferable Assets) on the Transfer Date including by 
executing (and arranging for execution by the lessors and licensors of the relevant Third 
Party Assets of) relevant assignment or novation deeds. 

Further to clause 6.2(a), the Operators agee to arrange for the execution by all parties 
(other than the Purchaser) of a Novation Deed for each Bus Lease that will be novated 
under clause 3.2. 

6.3 Purchase if assignment not likely 
If the assignment or novation of a Third Party Lease or Licence (except a Third Party Lease or 
Licence relating to Non Transferable Assets) is considered by the Director to be unlikely to be 
effected by the Transfer Date then the Operators and each Associated Operator if applicable agree 
to, on receipt of written notice from the Director, exercise any right they have under that Third 
Party Lease or Licence to acquire that Third Party Asset and then transfer it to the Purchaser 
under clause 3. 1. 
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7.2 

7.3 

7.4 

Completion 

Time and place 
Completion will take place at [time] on the Transfer Date at [venue], or any other place or time 
agreed between the Operators, the Purchaser and the Director. 

Operators' obligations 
At Completion, the Operators and each Associated Operator (as relevant) agee to deliver to the 
Purchaser: 

possession of all Assets (other than Thifd Party Leases or Licences relating to Non 
Transferable Assets) at the places where they are currently or customarily located or as 
directed by the Director; 

duly executed transfer documentation for any Owned Assets that the Purchaser reasonably 
requires to vest the Owned Assets in the Purchaser, in registrable forin where applicable; 

all documents of title relating to the Owned Assets; 

a Novation Deed for each Bus Lease novated under clause 3.2 duly executed by the lessor, 
the Operators or any relevant Associated Operator; 

assignment and or novation deeds, forms and other documentation relating to any other 
Third Party Leases or Licences assigned or novated under clause 3.2, duly executed by the 
Operators, the owner of the relevant Third Party Asset and any relevant Associated 
Operator; 

the continuity guide required to be maintained and made available by the Operators under 
the Current Service Contract; 

subject to clause 3. 1 (b), duly executed discharges or releases of all Encumbrances in the 
nature of Security Interests over the Owned Assets and the Third Party Leases or 
Licences; 

duly executed forms or consents reasonably required by the Purchaser to enable the utility 
services provided at the Contract Depots (including gas, water, electricity, sewerage and 
telephofie, facsimile and other communication services (with. the benefit of the same 
numbers)) to be transferred to the Purchaser with effect from the Transfer Date; 

Purchaser's obligations 
At Completion, the Purchaser agees to: 

deliver to the Operators duly executed counterparts of any document to be delivered by 
the Operators at Completion to which the Purchaser is party; and 

pay the Operators the Transfer Price (and the adjustment amount required under clause 
2(b) of Schedule I (if any) in accordance with clause 4). 

Simultaneous actions at Completion 
In respect of Completion: 

(a) the obligations of the parties under this agreement are interdependent; 
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all keys and codes required to gain access to any of the Assets transferred, assigned or 
novated under this agreement; and 

0) any other document or thing reasonably necessary to give full effect to this ageement as it 
relates to the Operator. 

7.1 

0 



all actions required to be perfortned are taken to have occurred simultaneously on the 
Transfer Date; and 

subject to clause 7.5(c), completion of the sale, assigriment or novation of an Owned Asset 
or Third Party Lease or Licence under clause 3.1 or 3.2 is dependent on the completion of 
each other sale, assigriment or novation under those clauses. 

7.5 Completion obligations breached 
If, on the scheduled Transfer Date, a party has not complied in any material respect with any of its 

obligations under this clause 7, the other party may, at its discretion (provided that the consent of 
the Director has been obtained): 

defer Completion to any subsequent Business Day agreed between the parties and the 
Director; 

waive the requirement to fulfil those obligations, in whole or in part, and following that 
waiver, Complete; 

Complete, subject to excluding from the sale or novation under clause 3 the relevant 

is Owned Asset or Third Party Lease or Licence in relation to which the breach relates; or 

terminate this agreement. 

Title and risk 

8.1 Possession 
Possession of, and risk relating to, the Assets (other than Third Party Leases or Licences relating 
to Non Transferable Assets) passes to the Purchaser at Completion. 

8.2 Title 
Title to the Owned Assets passes to the Purchaser at Completion. 

Use of Assets pending transfer 

Subject to clause 9(b), if an Owned Asset or a Third Party Lease or Licence (other than a 

Third Party Lease or Licence relating to a Non Transferable Asset) is not transferred, 
assigned or novated to the Purchaser at Completion in accordance with clause 3.1 or 3.2, 
the Operators agree to, to the extent they lawftilly can, and provided the consent of the 
Director is obtained, allow the Purchaser to use or occupy the relevant Asset as licensee or 
sub licensee (free of charge) from Completion until the transfer, assigriment or novation is 

completed. 

If the Purchaser uses or occupies the relevant Asset as licensee or sub licensee, in 

accordance with clause 9(a), the Purchaser must indemnify the Operators for all 

reasonable direct costs demonstrated and substantiated to the satisfaction of the Director 
inciirred by the Operators in connection with the use or occupation including, but not 
limited to, ongoing lease or licence payments. 

The Operators agree to fully cooperate with the Purchaser in any reasonable arrangement 
to confer the benefit, possession and use of the Asset on, or to, the Purchaser. 

10.* Indemnities in relation to Third Party Leases or Licences 

10.1 Operators' indemnity 
Subject to Completion occurring, the Operators indemnify the Purchaser from and against all 
Liabilities suffered, paid or incurred by the Purchaser resulting from any breach, non perfonnance 
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or non observance of any obligation under a Third Party Lease or Licence and any Claim made by 
a counter party under that Third Party Lease or Licence arising from events, acts or omissions 
occur-ring or relating to the period before the Transfer Date. 

10.2 Purchaser's indemnity 
Subject to Completion occurring, the Purchaser indemnifies the Operators from and against all 
Liabilities suffered, paid or incurred by the Operators resulting from any breach, non performance 
or non observance of any obligation under a Third Party Lease or Licence and any Claim made by 
a counter party under that Third Party Lease or Licence arising from events, acts or omissions 
occurring or relating to the period after the Transfer Date. 

11 - Staff 

11.1 Offers of employment 
Not later than 10 Business Days prior to the Transfer Date the Purchaser agrees to make offers of 
employment to those members of Staff notified to it by the Operators as Available Staff under the 
Current Service Contract (Available Staff) which: 

are on terms no less favourable considered as a whole to the Available Staff than their 
terms of employment with an Operator or an Associated Operator; 

provide for the continuity of Staff Liabilities and entitlements in relation to long service 
leave; 

meet the relevant criteria of offers of acceptable altemative employment set out in the 
enterprise or workplace agreement certified or lodged under the Workplace Relations Act 
1996 (Cth) applicable to the Staff-, and 

will take effect on the Transfer Date. 

11.2 Termination of employment of Transferring Staff 
At Completion, the Operators agree to release from their employment (with effect from the 
Transfer Date) all Available Staff who accept offers of employment from the Purchaser made in 
accordance with clause 11. 1 (Transferring Staff). 

11.3 Assumption of Staff Liabilities 
The Purchaser agrees to assume, recognise, become solely responsible for, and indemnify 
the Operators in relation to, all Staff Liabilities in respect of the Transferring Staff as at 40 
the Transfer Date. 

In consideration for the assumption by the Purchaser of the Staff Liabilities for the 
Transferring Staff, the Operators agee to pay to the Purchaser an amount (Transferring 
Staff Payment) calculated as follows: 

Transferring Staff Payment = (I - T) x SL TS 

where: 

T = the coiporate tax rate (expressed as a decimal figure), applicable on the 
Transfer Date; 

SLTS = the aggregate of the Staff Liabilities for all Transferring Staff (less the 
Sick Leave Discount) calculated and valued by an independent actuary who: 

is jointly appointed by the Director, the relevant Operator and the 
Purchaser; 

must apply relevant Australian accounting standards; and 
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(iii) must apply any assumptions ageed to by the Director, the relevant 
Operator and the Purchaser, and 

Sick Leave Discount = 80% of the Staff Liabilities that relate specifically to the 
sick leave entitlements of the Transferring Staff, 

and which will be deducted as set out in Schedule 1. 

In relation to Available Staff who do not accept an offer by the Purchaser under clause 
11. 1 (Non-Transferring Staff) the Operators remain liable for, and agree to indemnify 
the Director and Purchaser for, any Staff Liabilities for the Non Transferring Staff. 

12. Warranties 

12.1 Warranties 
The Operators represent and warrant to the Purchaser that each of the Warranties is true and 
accurate and not misleading: 

at the date of this ageement; and 

as at Completion by reference to the facts and circumstances then existing. 

12.2 Reliance of Purchaser 
The Operators acknowledge that the Purchaser enters into this agreement in reliance on the 
Warranties. 

12.3 Application of Warranties 
Each of the Warranties: 

remains in full force after Completion; 

is separate and independent and not limited or restricted by any other Warranty or 
provision of this agreement; and 

is not affected by any investigation made by or on behalf of the Purchaser or any 
information relating to the Bus Operations or Assets of which the Purchaser has 
knowledge, actual or constructive. 

12.4 Operators to disclose breach 
The Operators agree to disclose to the Purchaser in writing, promptly on their becoming aware of 
the same, ftill details of any fact, matter, event or circumstance which: 

does or might constitute a breach of any of the Warranties when given on the execution of 
this agreement; or 

will or might constitute a breach of any of the Warranties when deemed given again 
immediately prior to Completion. 

12.5 Indemnity for Warranty Claims 
Without limiting the other provisions of this clause 12, the Operators indemnify the Purchaser for 
all Liabilities that the Purchaser suffers or incurs by reason of any Warranty Claim. 

12.6 Notice of Warranty Claims 
The Purchaser agrees to give the Operators written notice (including details) of a Warranty Claim 
or anything the Purchaser becomes aware of that may result in a Warranty Claim (Claim Notice). 
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12.7 Time limits for Claim Notices and Warranty Claims 
The Operators will not be liable for any Warranty Claiin unless they receive a Claim Notice for 
the Warranty Claim within one year after the Transfer Date. 

13. Capacity 

Each party represents and warrants to each other party that: 

(a) 
. 

it is validly existing under the laws of its place of incorporation or registration; 

(b) it has the power to enter into and perform its obligations under this agreement and to carry 
out the transactions contemplated by this agreement; 

(c) it has taken all necessary action to authorise its entry into and performance of this 
agreement and to carry out the transactions contemplated by this agreement; 

(d) its obligations under this agreement are valid and binding and enforceable against it in 

accordance with their tenns; 

(e) to the extent that it enters into this ageement in a trustee capacity: 0 0) its appointment as trustee of the relevant trust is valid and subsisting and it is not 
aware of any action to remove or replace it as trustee; 

the trust deed for the relevant trust authorises its entry into this agreement; and 

it has a right of recourse to the assets of the relevant trust sufficient to cover any 
Claim that may be made against it under this agreement; and 

(f) the execution, delivery and perforinance by it of this agreement (and any other agreement 
required to be entered into by it in connection with this agreement) will not violate in any 
respect a provision of- 

0) its constitution or other constituent documents; 

any ageement or arrangement to which it is party or by which it is bound; or 

a law or treaty or ajudgement, ruling, order or decree of a Govemment Body 
binding on it. 

14. Goods and Services Tax 

14.1 Interpretation 
Words or expressions used in this clause 40 which are defmed in the A New Tax Systeni (Goods 
and Services Tax) Act 1999 (Cth) have the same meaning in this clause. 

14.2 Consideration is GST exclusive - 

Any consideration or amount to be paid or provided for a supply made under or in connection 
with this ageement, unless specifically described as GST inclusive, does not include GST 
payable on that supply. 

14.3 Gross up of consideration 
If a party (Supplier) makes a supply under or in connection with this agreement on which GST is 

imposed (not being a supply the consideration for which is stated specifically as GST inclusive): 

(a) the consideration payable or to be provided for that supply but for this clause (GST 
exclusive consideration) is increased by, and the recipient of the supply (Recipient) 
agrees to also pay to the Supplier, an amount equal to the GST payable by the Supplier on 
that supply; and 
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(b) the amount by which the GST exclusive consideration is increased must be paid to the 
Supplier by the Recipient without set off, deduction or requirement for demand, at the 
same time as the GST exclusive consideration is payable or to be provided. 

14.4 Going concern 
The Operators and the Purchaser agree that the sale of the Owned Assets and the assignment or 
novation of the Third Party Leases or Licences under this agreement constitutes the supply of a 
going concem for the purposes of the GST law only, and for no other purpose. 

14.5 Reimbursement 
If a payment to a party under this agreement is a reimbursement or indemnification, calculated by 

reference to a Liability incurred by that party, then the payment will be reduced by the amount of 
any input tax credit to which that party is entitled on the acquisition of the supply to which the 
Liability relates. 

15. General 

15.1 Alterations 
This agreement may be altered only in writing signed by each party. 

15.2 Assignment 
A party may only assign this agreement or a right under this agreement with the prior written 
consent of each other party. 

15.3 Costs 
Each party agees to pay its own costs of negotiating, preparing and executing this 
agreement. 

The Operators and any relevant Associated Operator will be responsible for any capital 
gains tax liability triggered by the transfer, assignment or novation of Assets under this 
agreement. 

Any stamp duty levied on this agreement or any of the transactions contemplated by it is 
the responsibility of the Purchaser. 

15.4 Survival 0 Any indemnity or any obligation of confidence under this agreement is independent and survives 
termination of this agreement. Any other tertn by its nature intended to survive termination of this 
agreement survives tennination of this agreement. 

15.5 Counterparts 
This ageement may be executed in counterparts. All executed counterparts constitute one 
agreement. 

15.6 No merger 
The rights and obligations of the parties under this agreement do not merge on completion of any 
transaction contemplated by this ageement. 

15.7 Inconsistency 
If there is any inconsistency between this agreement and the Current Service Contract, the 
Director will instruct the parties how that inconsistency is to be resolved. 

15.8 Further action 
Each party agrees to do, at its own expense, everything reasonably necessary (including executing 
documents) to give full effect to this agreement and any transaction contemplated by it. 
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15.9 Document subject to Transport Act and PTCA 

Nothing in this agreement will affect or limit any powers or rights that the parties may have under 
the Transport Act or the PTCA, except where those powers or rights have been expressly waived 
by the party entitled to the benefit of the right or power. 

15.10 Severability 
A term or part of a term of this agreement that is illegal or unenforceable may be severed from 
this agreement and the remaining terms or parts of the terms of this agreement continue in force. 

15.11 Waiver 
Unless otherwise provided in this agreement, a party does not waive a right, power or remedy if it 
fails to exercise or delays in exercising the right, power or remedy. A single or partial exercise of 
a right, power or remedy does not prevent another or further exercise of that or another right, 
power or remedy. A waiver of a right, power or remedy must be in writing and signed by the 
party giving the waiver. 

15.12 Relationship 
Nothing in this agreement creates a relationship of employment, trust, agency or partnership 
between the parties. 

15.13 Confidentiality 
A party may only use information obtained from another party. for the purposes of this ageement, 
and must keep that information and the existence and terins of this ageement and any confidential 
information of another party confidential except where: 

the inforrnation is public knowledge (but not because of a breach of this agreement) or the 
party has independently treated the information or if it is trivial or obvious; 

disclosure is required by law or a Govemment Body; or 

disclosure is made to: 

the Staff, to the extent that they need to have the information for the performance 
of their duties in respect of the Current Services Contract and this ageement; 

a party's advisors in connection with this document, including its bankers, 
accountants, lawyers and insurance brokers; and 

any other person who must know for the purposes of this agreement with the 
consent of the relevant partyon the basis that the person keeps the inforination 
confidential. 

15.14 Announcements 
A public announcement in connection with this ageement or a transaction contemplated by it 
must be ageed by the parties before it is made, except if required by law or a Govermnent Body, 
in which case the party required to make an announcement must, to the extent practicable, first 
consult with and take into account the reasonable requirements of each other party. 

15.15 Governing law and jurisdiction 
This agreement is govemed by the laws of Victoria and each party irrevocably and 
unconditionally submits to the non-exclusive jurisdiction of the courts of Victoria. 

15.16 Notices and other communications 
(a) A notice, demand, consent, approval or communication given under this agreement 

(Notice) must be: 

0 

0 
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in writing, in English and signed by a person duly authorised by the sender (or any 
other person specified in this agreement); and 

(ii) hand delivered or sent by prepaid post or facsimile to the recipient's address for 
Notices specified in the Details, as varied by any Notice given by the recipient to 
the sender. 

(b) A Notice given in accordance with clause 15.16(a) takes effect when taken to be received 
(or at a later time specified in it), and is taken to be received: 

if hand delivered, on delivery; 

if sent by prepaid post, on the second Business Day after the date of posting (or on 
the seventh Business Day after the date of posting if posted to or from a place 
outside Australia); and 

if sent by facsimile, when the sender's facsimile system generates a message 
confirining successful transmission of the entire Notice unless, within eight 
Business Hours after the transmission, the recipient inforyns the sender that it has 
not received the entire Notice, 

but if the delivery, receipt or transmission is not on a Business Day or is after 5.00pm on a 
Business Day, the Notice is taken to be received at 9.00am on the next Business Day. 

E 
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Schedule 1 - Transfer Price 

1 Transfer Pdce 
The Transfer Price payable by the Purchaser for the Assets is calculated as follows: 

Transfer Price = Aggregate Bus Price + Aggregate Lease Adjustment Amount + Depot 
Price + Business Systems Price + Bus Operations IP Price + Other 
Assets Price Transferring StaffPayment 

where: 

Aggregate Bus Price = the aggregate of the Bus Price for each Contract Bus to be 
transferred. 

Aggregate Lease Adjustnient Amount = the aggregate of the Lease Adjustment 
Amount for each Bus Lease to be novated. 

Bus Price = the purchase price of a Contract Bus as calculated under clause 2(a) of 
this Schedule 1. 

Depot Price = the purchase price for the Owned Depots calculated under clause 3 

of this Schedule 1. 

Business Systems Price = the purchase price for the Business Systems calculated 
under clause 5 of this Schedule 1. 

Bus 0 perations IP Price = the purchase price for the Bus Operations IP calculated 
under clause 6 of this Schedule 1. 

Lease Adjustment Amount = the amount.calculated under clause 2(b) of this 
Schedule I in relation to the novation of a Bus Lease. 

Other Assets Price = the purchase price payable for all Assets other than those 
referred to above, calculated under clause Schedule 77 of this Schedule 1. 

Transferring StaffPayment = the amount referred to in clause 11.3 (b). 

If the Assets are transfeffed subject to encumbrances under an Allocation Statement, the 
Transfer Price calculated under clause I (a) of this Schedule I will be reduced by an 
amount equal to the net present value of those encumbrances. 

2. Bus Price 

The purchase price for a Contract Bus to be transferred under this agreement will be the 
market value of that Contract Bus calculated under clause 4(b) of this Schedule 1. 

In relation to the novation of a Bus Lease under this agreement, the parties agree that: 

if the market value of the Contract Bus to which that Bus Lease applies 
(calculated under clause 4(b) of this Schedule 1) is greater than the pay out amount 
or tennination value under that Bus Lease at the Transfer Date then the Purchaser 
must pay the amount of the excess to the Operators; 

if the market value of the Contract Bus to which that Bus Lease applies 
(calculated under clause 4(b) of this Schedule 1) is less than the pay out amount or 
terrnination value under that Bus Lease at the Transfer Date then the Operators 
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must pay to the Purchaser (or the Purchaser may deduct by way of set off against 
the Aggregate Bus Price) the amount of the shortfall; and 

(iii) if the Bus Lease is an operating lease then no fee will be payable for the novation. 

Depot Pdce 

The purchase price for the Owned Depots to be transferred under this agreement will be 
calculated in accordance with Schedule 5. 

Market Value of Assets 

(a) Where the purchase price of an Asset is to be calculated at its market value, then the 
following provisions of this clause apply. 

(b) At least 14 days prior to the Transfer Date in clause 30.2 of the MBSC the Director and 
the Operators must jointly appoint a valuer to provide a market valuation of the relevant 
Asset to be transferred on the following basis: 

0) the valuer is to act as an expert and not as an arbitrator; 

an Operator or Associated Operator is a willing but not anxious seller and the 
Purchaser is a willing but not anxious buyer; 

there is a reasonable period within which to negotiate the value of the relevant 
Asset having regard to the condition of that Asset and the state of the market for 
that Asset; 

the market valuation is to be on a GST exclusive basis; and 

the relevant asset is to be valued having regard to the operational requirements of 
the business with no value for goodwill. 

(c) If the Director and the Operators do not mutually agee on the appointment of a valuer in 

accordance with clause 4(b) of this Schedule 1, either party may request the President of 
the Institute of Chartered Accountants to appoint a valuer on behalf of the parties to 
provide a valuation in accordance with this clause. 

(d) The market value of each Asset will be the valuation obtained under -clause 4(b) of this 
Schedule I in respect of that Asset. 

(e) A valuer appointed under this clause must have appropriate qualifications and experience 
to provide a fair and reasonable valuation. 

(f) The valuation provided by the valuer shall be final and binding on the parties except in the 
case of fraud or goss negligence. 

Business Systems Pdoe 

(a) The purchase price for the Business Systems to be transferred under this agreement is 

calculated as follows: 

Business Systems Price = The lesser of the Market Value of the Business Systems and the 
Replacement Cost of the Business Systems 

where: 

3. 

9 

0 

5. 
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Market Value of the Business Systems = the market value of the Business Systems 
determined by a valuer appointed under, and on the same basis provided for in, clause 4(b) 
of this Schedule 1. 

Replacement Cost = the listed price of the relevant Business System (or an equivalent) by 
the manufacturer or supplier from whom the Business System was acquired (or the 
manufacturer or supplier of the equivalent). 

(b) The work product and data component of the Business Systems shall have a nil value for 
the purpose of caidulating the Business Systems Price under this clause. 

(e) The Business Systems Price calculated under cla' use 5(a) of this Schedule I will be capped 
at a maximum of 5% of the Local Service Payments under the Current Service Contract 
for the 12 months preceding the Transfer Date. 

(d) The value of any Intellectual Property in the Business Systems will be incorporated in the 
calculation of the Bus Operations IP Price under clause 6 of this Schedule 1. 

Bus Operations IP Price 

Bus Operations IP will. be deemed to have a nil value for the purpose of a tr ansfer under. this 
agreement. 

Other Assets Price 

The purchase price for all Assets to be transferred under clause under this ageement (other than 
those Assets for which the purchase price is calculated under clauses I to 6 of this Schedule 1) is 

the aggegate of the market value of each Asset calculated under clause 4 of this Schedule 1. 

E 
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Schedule 2 - Warranties 

I The Operators or an Associated Operator (as the case may be) is the absolute legal and beneficial 
owner of each Owned Asset and has full capacity to transfer the unencumbered title. in the Owned 
Assets as contemplated by this agreement. 

Each Third Party Lease or Licence (except those in relation to Non Transferable Bus Operations 
EP and Non Transferable Business Systems) is capable of assigriment or novation as contemplated 
by this agreement. 

At Completion, there will be no Encumbrances over or affecting any Asset in the nature of 
Security Interests and neidier the Operators nor any Associated Operator is party to any agreement 
to gant any Encumbrance over any Asset. 

The Assets: 

(a) comprise all of the assets used by the Operators in conducting the Bus Operations; 

40 (b) are the only assets necessary for the conduct and operation of the Bus Operations; 

are fit for their intended purpose; and 

are in the state required under the Current Service Contract. 

0 
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Schedule 3 Contract Buses 

[insert] 

0 
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Schedule 4 Non Transferable Assets 

0 

E 

[Operator to advise if any] 

ME_761132931 (W2003) 
Transfer Agreement page 25 



Transfer Agreement page 26 
ME_761132931 (W2003) 

Schedule 5 Terms and conditions applicable 
to the sale of a Contract Depot 

The Law Institute of Victoria copyright Contract of Sale of Real Estate (With GST goss up 
wordings Approved VLRPA, EEA 1980, S53A 2001) (LIV Contract) will be entered into in 

relation to the Contract Depots and the Particulars of Sale will be completed as follows: 

the purchaser will be the Purchaser; 

. the vendor will be the Operator or Associated Operator who owns the Contract Depot; 

the land will be the Contract Depot; 

there will be no chattels sold under the LfV Contract; 

the Depot Price for the purpose of clause 3 of Schedule I will be the amount determined 
under special condition 2(b) below; 

the deposit will be $1.00 which must be paid on the day of sale; 0 
settlement will take place on the Transfer Date, however this may be extended in order to 
enable the purchaser to effect due diligence under paragaph 2(c) below; 

(h) the vendor will be obliged to deliver vacant possession of the property to the purchaser at 
settlement. 

2. The LIV Contract will contain special conditions in the following terms: 

the purchaser must reimburse at settlement any GST for which the vendor is liable on the 
sale; 

the Depot Price will be determined as follows: 

(i) the price will be the market value of the property on th6 day of sale as agreed by 
the vendor and the purchaser or, if they fail to agree within 14 days after the day of 
sale, determined by a valuer appointed by the President of the Australian Property 
Institute (Victorian Division) on the application of the purchaser; 

(ii) the valuer must be a member of the Australian Property Institute (Victorian 0 
Division) having at least 15 years experience in valuing premises of a similar kind 
to the property; 

(iii) the parties may each make written submissions to the valuer. The purchaser will 
have the right to make an additional written submission during or after the due 
diligence period referred to in paragraph 2(c) below. The valuer must not make a 
detertnination of the market value of the property until after: 

the purchaser makes this additional written submission; or 

the purchaser tells the valuer that the purchaser will not make the 
additional submission; 

(iv) the valuer must be instructed to deterynine the market value on the basis that: 

(A) the property may be used for any purpose permitted by the planning 
regulations and guidelines of the relevant Govemment Body applicable as 

at the date of valuation; and 



(B) the market value must reflect any actual or likely contamination of, or 
contamination liability attached or relating to, the property; 

the valuer must be instructed to make the determination not less than seven days 
before the date fixed for settlement; and 

the valuer will act as an expert and the valuer's detennination will bind the parties. 

(c) the purchaser will have the right of access to the property and records in relation to the 
property from the day of sale to carry out the usual purchaser's due diligence including, 
without limitation, as to the condition of the improvements on the property, the extent of 
any contamination of the property and, where the contamination has or may have migrated 
from the property, the extent of any contamination of suffounding properties. 

0 

0 
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Schedule 6 Novation Deed 

Details 

Date 

Parties 
Name 

Short form name 

Notice details 

Name 

Short form name 
Notice details 

Name 

Short form name 

Notice details 

[Lessor] 
Lessor 
[Insert] 

[Operator name] 

Operator 
[insert details] 
Facsimile: [insert details] 
Attention: [insert details] 

[Purchaser] 
Purchaser 

0 
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Background 
The Operator has entered into the Bus Leases with the Lessor. 

The Operator, the Lessor and the Purchaser wish to novate the Bus Leases. 



Aareed terms 

1 . Defined terms and interpretation 

1.1 Definitions 
In this Novation Deed unless the context otherwise requires: 

Authorisation means: 

any authorisation, approval, licence, permit, consent, qualification, accreditation, filing, 
registration, certificate, resolution, direction, declaration or exemption and any renewal 
and variation of them; and. 

for anything which a Govemment Agency may prohibit or restrict with a specified period, 
the expiry of that period without intervention or other action by that Government Agency. 

Bus Leases means the bus leases listed in the Schedule to this Novation Deed. 

Business Day means any day other than a Saturday, Sunday or public holiday in Victoria. 

Effective Date means the date specified as such in the Schedule to this Novation Deed. 

Government Agency means: 

a govemment or any govermnental, semi-govemmental or judicial entity or body, whether 
foreign or local; 

a department, office or minister of a govemment acting in that capacity; or 

a commission, delegate, instrumentality, agency, board or other goverrunent, semi- 
government, judicial, administrative, monetary or fiscal authority, whether statutory or 
not. 

Notice has the meaning given in clause 8. 

Novation Deed means this document. 

Recipient has the meaning given in clause 7.3. . 

Supplier has the meaning given in clause 7.3. 

1.2 Interpretation 
In this Novation Deed, unless the context otherwise requires, the following rules of construction 
will apply in the interpretation of this Novation Deed: 

the singular includes the plural and vice versa and a reference to any gender includes the 
other genders; 

a reference to a clause, schedule or annexure is to a clause, schedule or annexure of or to 
this Novation Deed; 

a reference to a contract or document is to that contract or document as amended, novated, 
supplemented or replaced from time to time; 

a reference to a person includes a corporation, firm, partnership, association, trust, joint 
venture, authority, Govenunent Body or, other legal entity and vice versa; 

a reference to any legislation or legislative provision is to that legislation or provision as 

amended, modified, re-enacted, consolidated or replaced from time to time and includes 
any regulation or other instrument issued under that legislation or provision; 
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a reference to a party or person includes the successors and pennitted assigns of that party 
or person; 

if any amount is payable under this Novation Deed on a day which is not a Business Day, 
that amount must be paid on the next day that is a Business Day; 

headings and sub-headings are for convenience and do not affect interpretation; 

where an expression is defmed, another part of speech or grammatical fortn of that 
expression has a corresponding meaning; 

the meaning of general words is not limited by specific examples introduced by including, 
orfor example, or similar expressions; 

(k) a general obligation imposed on a party must not be read down or limited by reference to a 
more specific obligation, unless this Novation Deed expressly provides otherwise; 

(1) where a party releases another party from Claims, it will be deemed to have released the 
other party from all Claims which it has, but for the execution of this Novation Deed 
might have had, or may haVe in the future in respect of the relevant subject matter; 

a reference to A dollars, $A, the word dollar or $ is to Australian currency; and 

a rule of construction does not apply to the disadvantage of a party because that party was 
responsible directly or indirectly for the preparation of this Novation Deed or any part of 
it. 

2. Novation and release 

2.1 Novation from Effective Date 

By way of novation and with effect from the Effective Date: 

the Purchaser is substituted for the Operator under the Bus Leases as if named as an 
original party to the Bus Leases in place of the Operator; 

the Purchaser assumes all of the obligations of the Operator under the Bus Leases arising 
on or after the Effective Date; 

all of the rights and benefits of the Operator under the Bus Leases are conferred on the 
Purchaser; and 

every reference in the Bus Leases to the Lessee is to be read as if it were a reference to the 
Purchaser. 

2.2 Release by the Lessor 
With effect from the Effective Date, the Lessor releases the Operator from all its obligations and 
liabilities under the Bus Leases arising on or after the Effective Date. 

3. Amendments to Bus Leases 

3.1 Amendments to Bus Leases 

The Bus Leases are amended with effect from the Effective Date as set out in the Schedule to this 
Novation Deed. 

3.2 Construction of Bus Leases 

Subject to the provisions of this Novation Deed, this Novation Deed and the Bus Leases will be 
read and construed as one document. 

is 
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0 Indemnities 

4.1 Operator indemnity 
The Operator unconditionally and irrevocably indemnifies the Purchaser against any liability, 
cost, damages, debt, expense, tax or loss incurred or payable by the Purchaser as a result of any 
suit, action, demand, cause of action or proceeding against the Purchaser under or in respect the 
Bus Leases which relates to any act or omission of the Operator at any time before the Effective 
Date. 

El W Purchaser indemnity 
The Purchaser unconditionally and irrevocably indemnifies the Operator against any liability, 
cost, damages, debt, expense, tax or loss incurred or payable by the Operator as a result of any 
suit, action, demand, cause of action or proceeding against the Operator under or in respect the 
Bus Leases which relates to any act or omission of the Purchaser at any time on or after the 
Effective Date. 

671 Representations and warranties 

5.1 Representations and warranties 
Each of the parties represents and warrant to the other parties that: 

(a) it is properly incorporated under the laws of the place of its incorporation; 

(b) it has full power and authority to enter into and perform its obligations under this 
Novation Deed and it has taken all corporate and other action necessary to authorise the 
execution, delivery and performance of this Novation Deed; 

(c) it benefits by entering into this Novation Deed; 

(d) this Novation Deed has created valid and binding obligations enforceable against it in 

accordance with its terms; 

(e) the execution of this Novation Deed and the perfonnance by it of its obligations or the 
exercise of its rights under this Novation Deed does not and will not: 

contravene its constitution; 

contravene a law or Authorisation or require that any Authorisation be obtained; 

contravene any agreement or obligation binding on it or applicable to its assets, 
revenues or business; 

exceed any limits on its powers or the powers of its directors; 

(f) in entering this Novation Deed, it is not acting as a trustee of any trust; and 

(g) no application or order has been made for winding-up or liquidation of it, no action has 
been taken to seize or take possession of its assets, there are no unsatisfied judgments 
against it and it is able to pay its debts as they fall due. 

5.2 Repetition 
The representations and warranties in this Novation Deed are made on the date of this Novation 
Deed and are repeated on the Effective Date. 

5.3 Reliance 

Each party acknowledges that the other parties have entered into this Novation Deed in reliance 
on the representations and warranties in clause 5. 1. 
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101 Costs, expenses and duties 

6.1 Costs and expenses 
Subject to clause 6.2, the parties agees to bear their own expenses of agreeing and executing this 
Novation Deed. 

6.2 , Other duties 
The Purchaser agrees to pay all registration, financial institutions, bank account debit and other - 

duties and taxes (including fines and penalties) which may be payable or determined to be payable 
in relation to the execution, delivery, registration, performance, enforcement or attempted 
performance or otherwise in respect of this Novation Deed or a.ny payment or receipt or other 
transaction contemplated by this Novation Deed. 

VA Goods and Services Tax 

7.1 Interpretation 
Words or expressions used in this clause 7 which are defined in the A New Tax System (Goods 
and Services Tax) Act 1999 (Cth) have the same meaning in this clause. 

7.2 Consideration is GST exclusive 
Any consideration or amount to be paid or provided for a supply made under or in connection 
with this Novation Deed, unless specifically described as GST inclusive, does not include GST 
payable on that supply. 

7.3 Gross up of consideration 
If a party (Supplier) makes a supply under or in connection with this Novation Deed on which 
GST is imposed (not being a supply the consideration for which is stated specifically as GST 
inclusive): 

the consideration payable or to be provided for that supply but for this clause (GST 
exclusive consideration) is increased by, and the recipient of the supply (Recipient) 
agrees to also pay to the Supplier, an amount equal to the GST payable by the Supplier on 
that supply; and 

the amount by which the GST exclusive consideration is increased must be paid to the 
Supplier by the Recipient without set off, deduction or requirement for demand, at the 
same time as the GST exclusive consideration is payable or to be provided. 

7.4 Reimbursement 
If a payment to a party under this Novation Deed is a reimbursement or indemnification, 
calculated by reference to a Liability incurred by that party, then the payment will be reduced by 
the amount of any input tax credit to which that party is entitled on the acquisition of the supply to 
which the Liability relates. 

8. Notices 

(a) A notice, demand, consent, approval or communication given under this Novation Deed 
(Notice) must be: 

in writing, in English and signed by a person duly authorised by the sender (or any 
other person specified in this Novation Deed); 

hand delivered or sent by prepaid post or facsimile to the recipient's address for 
Notices specified in the Details, as varied by any Notice given by the recipient to 
the sender. 



(b) A Notice given in accordance with clause 8(a) takes effect when taken to be received (or 
at a later time specified in it), and is taken to be received: 

if hand delivered, on delivery; 

if sent by prepaid post, on the second Business Day after the date of posting (or on 
the seventh Business Day after the date of posting if posted to or from a place 
outside Australia); 

if sent by facsimile, when the sender's facsimile system generates a message 
confirming successfiil transmission of the entire Notice unless, within eight 
Business Hours after the transmission, the recipient informs the sender that it has 
not received the entire Notice, 

but if the delivery, receipt or transmission is not on a Business Day or is after 5.00pm on a 

Business Day, the Notice is taken to be received at 9.00am on the next Business Day. 

9. General provisions 

9.1 Severability 
A terrn or part of a term 6f this Novation Deed that is illegal or unenforceable may be severed 
from this Novation Deed and the remaining tenns or parts of the terms of this Novation Deed 
continue in force. 

9.2 Counterparts 
This Novation Deed may be executed in counterparts. All executed counterparts constitute one 
Novation Deed. 

9.3 Further action 
Each party agees to do, at its own expense, everything reasonably necessary (including executing 
documents) to give full effect to this Novation Deed and any transaction contemplated by it. 

9.4 Moratorium legislation 
To the extent pennitted by law, a provision of a law is excluded if it does or may, directly or 
indirectly: 

lessen or vary in any other way the obligations of any party under this Novation Deed; or 

delay, curtail or prevent or adversely affect in any other way the exercise by a party of any 
of its rights, remedies or powers under this Novation Deed. 

9.5 Governing law and jurisdiction 
This Novation Deed is govemed by the laws of Victoria and each party irrevocably and 
unconditionally submits to the non-exclusive jurisdiction of the courts of Victoria. 

Executed as a deed in Melboume. 

Execution 

[Operator execution clause] 

[Lessor execution clause] 

[Purchaser execution clause] 

4D 
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Schedule 
Terms and expressions defmed in the Novation Deed have the same meaning when used 
in this Schedule. 

2. For the purpose of the Novation Deed: 

the Bus Lease(s) are: 

[##]; and 

the Effective Date is [insert date]. 

the address, attention details and facsimile number for notices to the Purchaser are: 

Address: 1##1 

Attention: 1##1 

Facsimile no: [##] 

0 

0 
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Signing page 

EXECUTED as an ageement. 

Executed by [Operator name] in accordance 
with its constitution in the presence of: 

Signature of director 

Name of director (print) 

F ilz 
Signature of director/company secretary 
(Please delete as applicable) 

Name of director/company secretary (print) 

Name of director (print) 

Executed by [Associated Operator No.]] in 
accordance with its constitution in the 
presence of: 

Signature of director 

Name of director (print) 

Executed by [Associated Operator No.2] in 
accordance with its constitution in the 
presence of: 

Signature of director 

Name of director (print) 

Executed by [insert Purchaser] in 
accordance with its constitution in the 
presence of: 

Signature of director 

Name of director (print) 

ME_761132931 (W2003) 

Name of director/company secretary (print) 

Signature of director/company secretary 
(Please delete as applicable) 

Name of director/company secretary (print) 

Signature of director/company secretary 
(Please delete as applicable) 

Name of director/company secretary (print) 

Signature of director/company secretary 
(Please delete as applicable) 

Name of director/company secretary (print) 
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Executed by [Operator name] in accordance 
with its constitution in the presence of: 

0 Signature of director Signature of director/company secretary 
(Please delete as applicable) 



Annexure C 

End of Term Depot Option 
40 Deed/Term i nation Depot Option Deed 

(dause 30) 

Annexure to Metropolitan Bus Services Contract 

0 

MinterEllison 
L A W Y E R S 

RIALTO TOVVERS, 525 COWNS STREET, MELBOURNE MC 3000, DX 204 MELBOURNE 
TEL: +613 8608 2000 FAK +613 M 1000 
www.rrnterellison.com 
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MinterEllison 
L A W Y E R S 

RIALTO TOMRS, 525 COLLINS STREET, MELBOURNE MC 30DO, DX 204 MELBOURNE 

TEL: +613 8608 2000 FAK +613 8608 1000 

www.minterellison.com 
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Option to buy real 
property 

0 
[insert address] 

[Operator or Asset owned (Grantor) 

[The Director of Public Transport] (Grantee) 

0 
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Option to buy real property 
[insert address] 

Information Table kA 

Agreed Terms 3 

Defined terms 3 

Grant of Option 3 

Option Fee 4 

3.1 Acknowledgement of Option Fee 4 

3.2 *Option Fee property of Grantor 4 

How ttfe option is exercised 4 0 
Contract 4 

Effect of exercising the option 4 

Grantor to execute copy contract 4 

Grantor's obligations until option'ends 4 

Nominee 5 

9.1 How a nomination is made 5 

9.2 Effect of nomination 5 

Notices 5 

Schedule 1 Option exercise notice (clause 4) 7 

Schedule 2 Nomination notice (clause 9) 8 

Schedule 3 Contract terms (clause 5) 9 
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Information table 

0 

0 

Date 

Parties 

Name 

Short form name 

Notice details 

[Asset owner] 
Grantor 
[to be completed] 
Facsimile: [TBA] 
Attention: [TBA] 

Name The Director of Public Transport under the Transport Act 1983 (Vic) on 
behalf of the Crown in right of the State of Victoria under the PTCA 

Short form name Grantee 
Notice details Level 14, 121 Exhibition Street, Melboume, Victoria, 30001 

Facsimile: 9655 8993 
Attention: Director 

Aareed terms 

1 . Defined terms 

In this document: 

Contract means the contract of sale of the Property in the fon-n required under clause 5. 

Director means the Director of Public Transport on behalf of the Crown in right of the State. 

Operator means [##], [##], [##] and 

Option Fee means $1.00. 

Option Period means the period beginning on the date that the Director has given notice to the 

Grantor ten-ninating the Service Contract (Termination Notice) and ending at 5.00pm on the 

effective termination date set out in the Termination Notice. 

Property means the property: 

situated at and known as [insert address] being the whole of the land described in 

certificate of title volume [TBA] folio [TBA]; and 

includes any property the freehold title in which is acquired as a Contract Depot under 
clause 16 of the Service Contract after the date of this deed and before the commencement 

of the Option Period, 

unless disposed of as contemplated under clause 21 of the Service Contract before the option is 

exercised. 
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Service Contract means the contract between the Director, the Operators and the Parent 
Guarantor dated on or about the date of this deed relating to the provision by the Operators of 
regular passenger services. 

Termination Transfer Agreement means the agreement of that naine annexed to the Service 
Contract and which the Operators agree to deliver to the Grantee as a condition precedent to 
commencement of the Service Contract under which the assets of the Operators and any of their 
Assodciated Operators (including the Property) will be transferred if and when the Service 
Contract is terminated. 

Vendor's Statement means the statement under section 32 of the Sale of Land Act 1962 (Vic). 

2. Grant of option 

The Grantor grants to the Grantee an option to buy the Property on the terms in the Contract and 
the Tennination Transfer Agreement. 

3. Option Fee 

3.1 Acknowledgment of Option Fee 

The Grantor acknowledges receipt of the Option Fee. 

3.2 Option Fee property of Grantor 

The Option Fee is the property of the Grantor, whether or not the option is exercised. 

4. How the option is exercised 

To exercise the option, the Grantee must have given a Transfer Notice under the Service Contract 
and agrees to deliver to the Grantor before the end of the Option Period: 

an option exercise notice in the form in Schedule 1; and 

two copies of the Contract executed by the Grantee with the day of sale completed as the 
day on which the Grantee exercises the option. 

5. Contract 0 
The Contract will be prepared by the Grantee and be on the tenns set out in Schedule 3. 

6. Effect of exercising the option 

If the Grantee exercises the option as set out in clause 4, then from the date the Grantee does so, 
the Grantor is bound to sell and the Grantee is bound to buy the Property on the terms in the 
Contract and the Tennination Transfer Agreement. The notice delivered by the Grantee under 
clause 4(d) and the copies of the Contract delivered by the Grantee under clause 4(e) constitute 
evidence of the contract arising on exercise of the option. 

7. Grantor to execute copy contract 

Although a binding contract exists between the Grantor and the Grantee on exercise of the option 
as set out in clause 4, as soon as practicable after the option is exercised, the Grantor agrees to 
execute the Contract the Grantee has delivered under clause 4 and have one executed copy 
delivered to the Grantee together with the Vendor's Statement. 
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8. Grantors obligations until option ends 

Until the end of the Option Period the Grantor: 

agrees to take all reasonable steps to maintain the Property and all improvements on it in 

the condition they are in at the date of this deed except for fair wear and tear; 

agrees to repair any damage to the Property and the improvements on it except for fair 
wear and tear; 

agrees to maintain insurances for all improvements on the Property for their full 
replacement value; and 

agrees not to: 

0) sell, agree to sell or grant an option to purchase over the Property; 

grant any mortgage, charge, easement, lease, or any other interest in the Property; 

grant any licence over the Property; or 

otherwise encumber or deal with the Property in any way. 

9. Nominee 

9.1 How a nomination is made 

If the Grantee has not exercised the option, the Grantee may nominate another person to exercise 
the option by delivering to the Grantor a nomination notice in the form in Schedule 2 completed 
and executed by the Grantee and the nominee. 

9.2 Effect of a nomination 

If the Grantee nominates a nominee under clause 9. 1, then from the date the Grantee delivers the 
nomination notice listed in that clause: 

the nominee may exercise the option and the Grantee may not; and 

this deed is to be read as if 'Grantee' is replaced by the name of the nominee whenever it 
appears in clauses 4, 6, 7 and Schedule 3; 

10. Notices 

A notice, consent, approval, request or demand in connection with this deed: 

must be in writing; 

must be signed by the party giving it or that party's authorised officer, attomey, or 
solicitor; 

may be addressed to the relevant party's solicitor named in the Contract. 

must be left at or posted by prepaid post (airmail, if posted outside Australia) to the 
address of the addressee, or sent to the addressee's facsimile number, or delivered to the 
facilities of a document exchange of which the addressee is a member, set out in the 
Contract or the Infonnation table or, if the addressee notifies another address, facsimile 
number or document exchange for receipt of documents, then at or to that address or 
facsimile number or document exchange; 

is taken to be received: 

(i) if hand delivered, on delivery; 
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if posted in Australia, on the third business day after posting; 

if posted outside Australia, on the seventh business day after posting; 

if delivered to the facilities of a document exchange, on the second business day 
after delivery there; or 

if sent by facsimile, when the machine sending the facsimile generates a report 
showing that the total number of pages of the facsimile were successfully sent to 
the facsimile number of the addressee; and 

(f) unless a later date is specified in it, takes effect on the date it is taken to be received. 

0 

is 

ME761132931 (W2003) 



To 1#1 

[insert name of Director or nominee] exercises the option granted in the deed of option to buy real 
property between [#] and the Director dated [insert date] to buy the property at [insert address]. 

Date: 

[insert execution clause] 

0 

0 
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Schedule 2 Nomination notice(dause 9) 

To: 1#1 

The Director nominates [insert name of nominee] to be its nominee to exercise the option to buy real 
property between [#] and the Director dated [insert date] to buy the property at [insert address]. 

The Nominee's address for service is: [insert] 

Date: 

[insert Director execution clause] 

0 
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Schedule 3 Contract terms (dause 5) 

The Contract will be on the following terms: 

The fonn will be the Law Institute of Victoria copyright Contract of Sale of Real Estate (With 
GST gross up wordings Approved VLRPA, EEA 1980, S53A 2001) and the Particulars of Sale 
will be completed as follows: 

the purchaser will be the Grantee and or nominee; 

the vendor will be the Grantor; 

the land will be the Property; 

there will be no chattels sold under the contract; 

the price will be the amount detennined under the special condition of the contract 
described at paragraph 2(b) below; 

the deposit will be $ 1.00 which must be paid on the day of sale; 

settlement will take place on the Transfer Date described in the Service Contract, however 
this may be extended in order to enable the purchaser to effect due diligence under 
paragraph 2(c) below; and 

the vendor will be obliged to deliver vacant possession of the property to the purchaser at 
settlement. 

2. The Contract will contain special conditions in the following terins: 

the purchaser agees to reimburse at settlement any GST for which the vendor is liable on 

the sale; 

the price will be detertnined as follows: 

the price will be the market value of the property on the day of sale as agreed by 
the vendor and the purchaser or, if they fail to agee within 14 days after the day of 
sale, determined by a valuer appointed by the President of the Australian Property 
Institute (Victorian Division) on the application of the purchaser; 

(ii) the valuer must be a member of the Australian Property Institute (Victorian 
Division) having at least 15 years experience in valuing premises of a similar kind 
to the property; 

(iii) the parties may each make written submissions to the valuer. The purchaser will 
have the right to make an additional written submission during or after the due 
diligence period referred to in paragraph 2(c) below. The valuer must not make a 
determination of the market value of the property until after: 

the purchaser makes this additional written submission; or 

the purchaser tells the valuer that the purchaser will not make the 
additional submission; 

(iv) the valuer must be instructed to detennine the market value on the basis that: 
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the property may be used for any purpose permitted by the planning 
regulations and guidelines of the relevant Govemment Body applicable as 

at the date of valuation; and 

the market value must reflect any actual or likely containination of, or 
contamination liability attached or relating to, the property; 

the valuer must be instructed to make the determination not less than seven days 
before the date fixed for settlement; and 

the valuer will act as an expert and the valuer's determination will bind the parties. 

(c) unless the purchaser has done so prior to exercising the option, the purchaser will have the 
right of access to the property and records in relation to the property from the day of sale 
to carry out the usual purchaser's due diligence including, without limitation, as to the 
condition of the improvements on the property, the extent of any contamination of the 
property and, where the contamination has or may have migrated from the property, the 
extent of any contamination of surrounding properties. 

0 
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Signing page 

E 

0 

EXECUTED as a deed 

Dated [ ................... I 

Signature 

[Name and title] Delegate of the Director of Public 
Transport 

[insert e-xecution clausefor Grantor] 
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Victorian Industry Participation Policy 
(VIPP) Statement 

W. Sinclair & Sons Pty Ltd 
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Document information 

Audience 

The-audience for this document is: 

+ Department of Infrastructure. 

Reference rnaterial 

i'Bibli %AU sourc6i,., 

Victorian Industry Participation Department of www.dfird.vic.gov.au/vipp 

Policy (VIPP): Guidelines for Innovation, Industry and 

Bidders Regional Development 
. . ....... ...... ... .............. ........... . ......... 

7-7--77-77- 

Adr,9nvms .4dription 
40 

ICN Indust.-N Capability Network 
........... ............ . ...... .......... . . .......... .. . ................... ..... 

VIPP Victorian Industry PartitipAtion Poliity 

Description 

local Covers Victoria, Australia or New Zealand, so as to be in 

accord With the Australia New Zealand Government 
Procurement Agreement entered into by Australian State 

and Federal Governments and New Zealand 

local content or industry 

regional Victoria 

Bus Services Tender 

value for money 

Refers to goods' and services sourced from or industry 

based in Victoria, Australia and New Zealand 

The area within the municipal districts of the councils 
excluding Metropolitan Melbouene councilsestablished 

under the Local Govemment Act 1989 

Metropolitan Bus Services Contract. 
........... _­­­­­­ ................ . ......... 

Refers to the acquisition of 
, 

the approptiate quantity and 
quality of goods or services at the best price or loWest cost. 

Wherever possible, Whole-of-life costing of ptbjects is 

assumed 

Le§iend 

[Square-bracketed 

lextl 

[Square-bracketed 
tiext] 

Description 

italic Insert information required in this area 

bold Denotes instructions for completing a section 

0 
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Company name 

W. Sinclair & Sons Pty Ltd 

2 Value-added activity (local content) 

The level of local value-added activity, expressed as a percentage of the 
total contract ptice, in the W. Sinclair & Sons Pty Ltd tender for the 
provision of Bus Passenger Transport Services is calculated to be 82 per 
cent of the contract expenditure incurred by W. Sinclair & Sons Pty Ltd. 

The estimated breakdown by project component Is shown, at Table 1. 

It Is our policy to source local products and services where possibie. If we 
are unable to locate suitable local suppliers, we will seek assistance frot'h 
theIndustry Capalbility NetWork (ICN), 

0 
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Table 1. Estimated breakdown of value-added activity by project 
component 

Victorian Industry Pairticipation- Policy (VIPP) Statement 

I Local IternS'. Supplier Local Description 
. v lue- a 

added 
activity % 

1. Labour & Own Labour Locally sourced labour by self or 
Associated On source 100% 
Costs 

Accounting, Locally sourced 
consulting & through Pitcher 100% 
legal fees Partners 

Locally sourced 
through The 

Advertising & Age, Herald 100% Marketing Sun, Leader 
Newspaper 
Group 

Locally sourced 

Insurance through MCA 100% 
Insurance 
Brokers P/L 

Locally sourced 
S. Cleaning through 100% 

Services Advance 
Chemicals P/L 

Timetable & 
Locally sourced 

Printing Needs 
through Keima 100% 
Press P/L 

Telephone Locally Sourced 100% 
Communication through Telstra 

Registration Various Govt 
Accreditation / Related 100% 
Taxes Organisations 

Locally Sourced 

Security Security firm 100% through Advent 
Security Group 

Locally Sourced 
Fire Services/ through FES - 

100% Maintenance Fire Equipment 
Services P/L 

EnrOUgn iocai recruiLmenL agencies 

Locally sourced expertise 

......... ­.. .. .. . ..... . . ...... 

Locally sourced expertise 

Locally made and installed; 
commissioned on site by local labour 

Locally made and installed; 
commissioned on site by local labour 

Locally made and Printed with local 
supplier 

Locally made and installed; 
commissioned on site by local labour 

Various Victorian Government Bodies 

Locally sourced on road security. 

Locally made and installed; 
commissioned on site by local labour 
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ictoriaw q'd jib W p.tt.icipation 

upp Descrip iom' ite'ms S Loca 
'L06211' 

ier 

ad ed- 
zictivO -Z..' 

0. h, I 

Locally Sourced 
(Water, PoWer, 

11 Utilities 
Gas) through 100% Locally made and insialled; 

Origin Energy, commissioned on site by local laboue 
TRU Energy 
and AGL 

Supplier Local, Descriptidn'; 
jAocal; With V, 

j 

im 
a I u e 

porlt4d content adde&` 
i itern, s 

activity O/o 

11 

Bus Bodies 

Uniforms 

Administrative 

related Items 

Locally sourced 

by Volgren 

Industries P/L 

Local sourced 

by Company 
Co-Ordinates 
P/L 

Locally Sourced 
through 

Melbourne 
Office Supplies, 

Sharp., 

Some components sourced non- 

70% locally (no lotal manufacture); 

installed And commissioned on site 

by local labour 

Some components sourced non- 

80% locally (no local manufacture); 

installed and commissioned on site 

by local labour 

Some components sourced non- 

850/o 
locally (no local manufacture),' 

installed and comrnissioned on site 

by local labour 

Locally 

supported Some components sour-ced noh- 

Computer through 80% locally (no local manufacture); 

Support Muirfield Installed and commissioned on site 

Computer by local labour 

Services 

Locally sourced Some components sourced non- 
through locally (no local manufacture); 

Repairs & Parts 50% 
numerous installed and commissioned on site 

suppliers by local labour 
. 

. 
. . .......... 
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0 

Loccil 
i Imported value- 

comppne nt items aidded 
a itv % ctimi 

International 
product 

Bus chassis 
source-d 5% through 
Mercedes, 
Volvo & Scania 

Locally sourced 

Spare parts for through CMV, 

Bus chassis 
Volvo, Scania, 20% 
Mercedes, 
Multispares 

Locally sourced 
Diesel, Oils, through Caltex 10% 
Lubricants Australia & 

Castrol 

Locally Sourced 
through Telstra 

Mobile Phones 20% 

Description 

Bus chassis are imported from 
original European manufactures. No 
known local manufacture; assembled 
and tested locally; installed and 
commissioned on site by local labour. 

All spare parts are purchased from 
local suppliers. 

Most would be imported and 
distributed by local suppliers. 

Locally made and installed; 
commissioned on site by local labour 

Most components sourced non-locally 
(no known local manufacture); 
assembled and tested locally; 
installed and commissioned on site 
by local labour 

. ....... . ... -_ 

Total local value 82% 
added 

3 Employment 
[Provide details of new employment opportunities that will be 
created In Australia and New Zealand as a result of the contract. 
Where possible, note the location of these opportunities within 
Australia and New Zealand.] 

It is expected that new employment opportunities will arise in the future. 
With the Government implementing their 'Meeting Our Transport 
Challenges' (MOTC) program, it will mean that new opportunities for drivers, 
cleaners and maintenance staff will be created. All these positions will be 
fllled with people from the local community. 

40 
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................... 

4 Skills, and technology transfer 

[Identify opportunities for increasing the skills of Victorians and 
Australians and the potential to undertake innovation, research and 
development of technology.] 

4j Skills 

The company has a policy of employing apprentice diesel mechanics and 

this will continue into the future should our tender be successfdl. 

New drivers will required and they will be trained to Certiflcate 3 leVel. 

Buses have undergone massive technology advancements and diesel 

mechanics are now required to be computer literate and to be able to 

diagnose and maihtain them. Ongoing skills traihing wi 11 be tonducted by 

chassis and body rrianufatturers for these staff. 

4.2 Technologies 

CoMputer systems are now standard practise in any office environment. 

Opportunities are always being sort to improve the way we collect, store. 
and use data. 

The new MYKI ticketing system that is to be introduced will lead to more 

opporturilties for operators to take advantage of the GPS system, that this 
system will use. On tiriie running is one aspect that can be gained. 

tCTV digital security systems are used as a deterrent for would be 

assailants against our drivets. The company will be investigating combining 
the GPS functionality to -enable live feed images. 

0 
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Statement of Compliance 

[Tenderers must state that in submitting a tender and a VIPP 
Statement they agree to take all reasonable steps to comply with 
VIPP principles.] 

Should W. Sinclair & Sons Pty Ltd be the successful tenderer for this project, 
we will: 

take all reasonable steps to comply with VIPP principles 

agree to be monitored for compliance with VIPP commitments as 
part of overall performance management 

acknowledge that failure to comply with a VIPP Statement will be 
centrally recorded by the Victorian Government and may be taken 
into account when considering -subsequent tenders for VIPP 
purposes 

agree to work with ICN (Victoria) to further improve the level of 
value-added activity on this project. 

Signed on behalf of W. Sinclair & Sons Pty Ltd: 

Name: Douglas Kefford 

Signature: 

Title: Managing 

Date 

0 
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INDUSTRY 
APABILITY 

CN =TWORK 
VICTORIA 

AUSTRALIA 

Certification Ref: 2008/ICNOO"7 

18 June 2008 

Mr Douglas Kefford 
W. Sinclair & Sons Pty Ltd 
9 Slough Road 
ALTONA VIC 3018 

0 

"Promoting Australian IndusLry Capa 

INDUSTRY CAPABILrTY NETWORK (VICTORIA) UMrTED 

Level 11, 10 Queens Road, Melboume, Vic., 3004 
PO Box 7492, Melboume, Vic. Australia, 8004 

Telephone: (03) 9866 6155 Fax: (03) 9866 6304 
Email: aston.smith@icn.org.au 

%vww.icnvic.orQ.au 

ACN 007 058 120 

Yours sincerely, 

Aston Smith 

VIPP Manager 
Industry Capability Network (Victoria) Limited 

VIPP Certification 

0 Dear Douglas, 

Metropolitan Bus Services Contract 

With regard to the Victorian Industry Participation Policy (VIPP) requirements for the above mentioned tender, the 
Industry Capability Network Victoria (ICN) has reviewed the VIPP Statement and Plan presented by W. Sinclair 
& Sons Pty Ltd. 

The information provided is certified by ICN as being a programme in which W. Sinclair & Sons Pty Ltd has 
sought to maximise involvement of local industry and has considered the impact on industry and employment in 
accordance with the VIPP Guidelines. 

This certification is based on the understanding that the company will endeavour to achieve the goals set out in its 
VIPP Statement and Plan and acknowledges that: 

All reasonable steps to comply with the Victorian Industry Participation Policy pdnciples will be undertaken, 

VIPP Information can be included in a contract, 

Compliance with VIPP commitments will be monitored as part of overall performance management, and 

Failure to comply with a VIPP Statement developed by your company will be centrally recorded by the 
Victorian Govemment and may be taken into account when considering subsequent tenders for VIPP 
purposes. 

In the event that W. Sinclair & Sons Pty Ltd is successful with this tender an ICN consultant will contact you to 
assist in implementing and monitoring the industry initiatives indicated in the VIPP Statement. 

ICN certifies that the W. Sinclair & Sons Pty Ltd VIPP Statement provides a genuine commitment to comply with 
the Victorian Government VIPP requirements. 

Regards, 



Victorian Industry Participation Policy (VIPP) 

Implementation Plan 

W. Sinclair & Sons Pty Ltd 

0 

0 



Audience 

Audience 

The audience for this document is: - 

* tenderers for the Metropolitan Bus Contract Project (MBCP) 

Reference material 

Bibliography Source 

Victorian Industry Participation www.di1rd.vic.qov,au/yipp 
Policy (VIPP): Guidelines for 
Bidders 
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Metropolitan Bus Contracts Contracts for provision of Route Bus Services 

Legeiid Do-scription 
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text] 

[Square-bracketed bold Denotes guidelines for completing a section 
text] 



Contents 

Contents 

1 Introduction ....................................................................................... 4 

2 Identifying local products and capabilities that meet contract 
requirements ...................................................................................... 4 

2.1 Identifying suitable products ....................................................... 4 

2.2 Interface with local industry ........................................................ 4 

2.3 Methods of promoting ................................................................. 4 

2.4 Liaising with international suppliers .............................................. 4 

2.5 Value-added activity (local content) ............................................. 5 

3 Assessing and comparing local products and capabilities with 
overseasequivalents .......................................................................... 7 

3.1 Benchmarks ............................................................................... 7 

3.2 Assessing and comparing local products with overseas equivalents .. 7 

4 Selection of products and services ...................................................... 8 

4.1 Procurement procedures ............................................................. 8 

5 Monitoring and reporting on outcomes for local industry involvement 9 

0 

Page 3 of 11 



Introduction 

1 Introduction 
This Implementation Plan briefly describes how W. Sinclair & Sons Pty Ltd intends 
to achieve the goals detailed in its VIPP Statement. 

2 Identifying local products and capabilities that meet 
contract requirements 

2.1 Identifying suitable products 

The largest'component of the contract value is labour which is local. 

The remaining inputs are a mixture of those available locally and those that are 
currently imported as there is no local manufacturer. W. Sinclair & Sons Pty Ltd will 
work with our suppliers to minimise the need to source from overseas. 

We will continue to identify the availability of Victorian products suitable to use in 
-the provision of the services by 0 

attendance at Trade Shows, including the annual Victorian Bus Expo where a 
range of suppliers present their wares, 

consultation with the Industry Capability Network (ICN) (Victoria), 
Government organisations, the Bus Association of Victoria Inc. and other 
groups as appropriate, and 

a perusal of trade journals. 

2.2 Interface with local industry 

Resources necessary to manage this contract will come from the company's Head 
Office in Altona, Victoria. 

W. Sinclair & Sons Pty Ltd has operated in the Victorian Bus industry for over 70 
years, and W. Sinclair & Sons Pty Ltd maintains its knowledge of potential 
suppliers as set out at 2.1 above. As the need arises, direct approaches are made 
to the suppliers who are known to provide good performance and value for money. 

2.3 Methods of promoting 

W. Sinclair & Sons Pty Ltd is a member of the Bus Association of Victoria Inc. which 
plays a major role in facilitating contact between suppliers and purchasers of goods 
and services in the bus industry. Where appropriate and available, Victorian 
industry participants will be promoted through this channel. 

2.4 Liaising with international suppliers 

The major inputs sourced from overseas suppliers are bus chassis and parts. W. 
Sinclair & Sons Pty Ltd purchases locally manufactured bus bodies fitted to these 
chassis and encourages co-operation between the overseas supplier and the local 
supplier. 
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Identifying local products and capabilities that meet contract requirements 

2.5 Value-added activity (local content) 

The level of local value-added activity, expressed as a percentage of the total 
contract price, in the W. Sinclair & Sons Pty Ltd tender for the provision of 
Metropolitan Bus Services Contracts is estimated to be 82 per cent. 

The estimated breakdown by project component is shown at Table 1 

Estimated breakdown of value-added activity by project component 

Table 1: 

9 

0 

Victorian Industry Participation Policy (VIPP) Statenient 

Local Items Supplier Local Description 
value- 
added 
activity 'Vo 

. u vul - 
Associated On source 100% 
Costs 

2. Accounting, Locally sourced 
consulting & through Pitcher 100% 
legal fees Partners 

Advertising & 

Marketing 

Insurance 

Locally sourced 
through The 
Age, Herald 100% Sun, Leader 
Newspaper 
Group 

Loca 
' 

lly sourced 
through MCA 100% Insurance 
Brokers P/L 

S. Cleaning 
Services 

6. Timetable & 
Printing Needs 

Locally sourced 
through 100% Advance 
Chemicals P/L 

Locally sourced 
through Keima 100% 
Press P/L 

LOcaiiy sourceu iauour uy seii or 
through local recruitment agencies 

Locally sourced experLise 

Locally sourced experLise 

Locally made and installed; 
commissioned on site by local labour 

Locally made -and installed; 
commissioned on site by local labour 

Locally made and Printed with local 
supplier 

Telephone Locally Sourced 100% 
Locally made and installed; 

Communication through Telstra commissioned on site by local labour 

Registration Various Govt 
Accreditation / Related 100% Various Victorian Government Bodies 
Taxes Organisations 

Locally Sourced 

Security Security firm 100% Locally sourced on road security. 
through Advent 
Security Group 
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Identifying local products and capabilities that meet contract requirements 

Victorian industr-y Participation PolicV (VIPP) Statement 

Local Iten-is Suppfier Locai Description 
gy 

value- g gg 

added 
activity 0/0 

Locally Sourced 
Fire Services through 

. 
FES 100% 

Locally made and installed; 

Maintenance Fire Equipment commissioned on site by local labour 
Services P/L 

Locally Sourced 
(Water, Power, 

Utilities 
Gas) through 100% Locally made and installed; 

Origin Energy, commissioned on site by local labour 
TRU Energy 
and AGL 

Local wi'li-i 

irnportc-d content 
itenis 

Suppier Local Description 

valu'e- 

a d de"d 
activity 0,A) 

0 

Locally sourced Some components sourced non 

by Volgren locally (no local manufacture); 
Bus Bodies 

Industries P/L 
70% 

installed and commissioned on site 

by local labour 

Local sourced Some components sourced non- 

Uniforms 
by Company 80% locally (no local manufacture); 

Co-Ordinates installed and commissioned on site 

P/L by local labour 

14. Administrative 

related Items 

Locally Sourced Some components sourced non- through locally (no local manufacture); 
Melbourne 85% 

installed and commissioned on site 
Office Supplies, 

by local labour 
Sharp. 

0 

Locally 

supported Some components sourced non- 

Computer through 80% locally (no local manufacture); 

Support Muirfield installed and commissioned on site 

Computer by local labour 

Services 
................................................. 

Locally sourced Some components sourced non- 

Repairs & Parts 
through 50% locally (no local manufacture); 

numerous installed and commissioned on site 

suppliers by local labour 
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Assessing and comparing local products and capabilities with overseas equivalents 

Uicall escriotion 

Impoited, value- 

compgpent items added 
c - a -ty tivi /C 

International 
Bus chassis are imported from 

product 
original European manufactures. No 

Bus chassis 
sourced 5% known local manufacture; assembled 
through 

and tested locally; installed and 
Mercedes, commissioned on site by local labour. 
Volvo & Scania 

Locally sourced 
All spare parts are purchased from 

Spare parts for 
through CMV, 

local suppliers. 

Bus chassis 
Volvo, Scania, 20% 

Most would be imported and 
Mercedes, 

distributed by local suppliers. 
Multispares 

Locally s o urced 

Diesel, Oils, through Caltex 10% Locally made and installed; 

Lubricants Australia & commissioned on site by local labour 

Castrol 

Locally Sourced Most components sourced non-locally 
through Telstra (no known local manufacture); 

Mobile Phones 20% assembled and tested locally; 

installed and commissioned on site 

by local labour 

Total local value 82% 
added 

3 Assessing and comparing local products and 
capabilities with overseas equivalents 

40 3.1 Benchmarks 

W. Sinclair & Sons Pty Ltd has estimated the local content by input grouping (2-5 
above). This estimate is based upon current practice and industry knowledge. 

4 Assessing and comparing local products with overseas 
equivalents 

Where overseas products are currently in use and local products become available, 
they will be compared for technical compliance, quality and value for money. 
Purchasing decisions will be made based on these factors. 
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Selection of products and services 

5 Selection of products and services 
The Implementation Plan below describes the procedures for the selection of 
products and services that provide the best-value solution based on the 
identiflcation and assessment processes. 

5.1 Procurement procedures 

Our company philosophy is to support local business. Should local products 
become available where they can be substituted for imported goods they will be 
assessed by our Fleet Maintenance manager for their availability, suitability, 
warranty and whole of life cost. Selection will be based on best value for money. 

If products are comparable and provide equal value for money, the local product 
will be chosen. 

0 

0 
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Monitoring and reporting on outcomes for local industry involvement 

Monitoring and reporting on outcomes for local 
industry involvement 
Monitoring and reporting on outcomes for Victorian industry involvement will be 
achieved in the following ways: 

As previously mentioned Company management is keen to ensure locally made 
goods are purchased where possible. This philosophy stretches from Management 
to the on-ground mechanic. 

Due to this philosophy we have an ongoing monitoring of local content in all goods 
purchased. 

W. Sinclair & Sons Pty Ltd employs a purchasing officer who is responsible to 
ensure that local products are purchased where available. 

This person will also be responsible to implement a monthly monitoring system to 
ensure that are targets are met. Reports will be generated and made available to 
management on a regular basis. 

0 
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Monitoring and reporting on outcomes for local industry involvement 

This VIPP Implementation Plan example was prepared with the assistance of: 

VIPP Manager 
Industry Capability Network (Victoria) Ltd 
Level 11, 10 Queens Road 
Melbourne VIC 3004 

Phone: (03) 9864 6739 
Email: vippC&icn.orci.au 

171 
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Annexure F 

Pro forma AO Direct Deed 

0 Annexure to Metropolitan Bus Services Contract 



AO Direct Deed 
Metropolftan Bus Services Contract Local 

Services 

The Director of Public Transport (Director) 

[Name of Associated Operatod (Associated Operator) 

[Name of Operatod (Operator) 

[Name of Operatod (Operator) 
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7.10 Intellectual Property licences 
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Details 

Date 

Parties 

Name The Director of Public Transport under the Transport Act 1983 (Vic) on 

behalf of the Crown in right of the State of Victoria under the PTCA 
Short form name Director 
Notice details Level 14, 121 Exhibition Street, Melboume, Victoria 3000 

Name 

Short form name 
Notice details 

Name 

Short form name 

Notice details 

Name 

Short form name 
Notice details 

[Name ofAssociated Operator] 
Associated Operator 
[insert] 

[Name of Operator] 
Operator 
[insert] 

[Name of Operator] 
Operator 
[insert] 
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Background 
A The Director has agreed to allow the Operators to subcontract the provision of part of the Local 

Services to the Associated Operator. 

B The Associated Operator has ageed to gant the Director rights over its assets including on the 
termination of the M13SC. 

c This Deed sets out the parties' agreement as to how the Director may exercise his rights, and other 
relevant matters between the parties. 
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reed terms 

Defined terms & interpretation 

1.1 Defined terms 

In this document: 

In this Deed, unless the context requires another meaning: 

AO Contract Bus means a Contract Bus owned or leased by the Associated Operator and used or 
to be used in the provision of any of the Local Services. 

AO Contract Depot means a Contract Depot owned or leased by the Associated Operator and 
used or to be used in the provision of any of the Local Services, including the land, buildings and 
other improvements comprising the Depot. 

AO End of Term Depot Option Deed has the meaning given in clause 7.12(b). 

AO End of Term Option has the meaning given in clause 7.12(a). 0 
AO Subcontract means any agreement between the Operator and the Associated Operator, under 
which the Associated Operator agrees to provide services or assets required for the Operators to 
fulfil their obligations under the MIBSC. 

Attorney means an attomey appointed by the Director under clause 10.8. 

Arbitrator has the meaning given in clause 11.4. 

Deed means this AO direct deed, including its schedules and annexures. 

Default means: 

any breach by any Operator of any of its obligations under the AO Subcontract or any 
event of defaijlt, termination event or similar event (whatever called) under the AO 
Subcontract; or 

any other event or circumstance which, alone or with the giving of notice or passage of 
time or both, would entitle the Associated Operator to avoid, terminate, discharge or 
rescind the AO Subcontract or treat it as repudiated or to suspend the Associated 
Operator's performance of obligations under it. 

Default Notice has the meahing given in clause 5. 1 (a). 

Dispute Notice has the meaning given in clause 11. 1. 

Enforcing Party means the Director or any agent, attomey or nominee appointed or acting under 
this Deed, or the NMSC. 

Exercise Event means the giving of- 

a Terinination Notice under clause 28.3 of the MBSC; or 

a Step-in Notice under clause 27.1 of the NMSC. 

Expert has the meaning given in clause 11.4. 

AMSC means the Metropolitan Bus Services Contract dated [#] between the Operators, the 
Director and the Parent Guarantor. 
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Potential Default means any event or circumstance that, in the reasonable opinion of the relevant 
party, indicates a material risk of Default. 

Power means any right, power, authority, discretion or remedy under a document or applicable 
law. 

Purchaser has the meaning given to it in clause 7. 1 (a). 

Reporting Body means: 

a Govemment Body; and 

a self-regulatory organisation established under statute or a stock exchange. 

Termination Date means: 

the effective date of termination of the MIBSC or the scheduled expiry date of the MBSC, 
whichever is applicable; or 

if the Operator and the Director extend-the NlBSC under clause 5.3 of the MBSC or renew 
the MBSC under clause 5.2 of the MBSC, the date of tertnination or scheduled expiry of 
the M13SC as extended or renewed whichever is applicable. 

Termination Transfer Agreement Date has the meaning given to it in clause 7.2. 

Transaction Document has the meaning given in the NOSC but also includes: 

this Deed; and 

any other document or Deed that the Director and the Associated Operator agee is to be a 
Transaction Document for the purposes of this Deed. 

1.2 Interpretation 

A ten-n defmed in the MBSC, and not defined in this Deed, has the same meaning when 
used in this Deed. 

The provisions of clause 1.2 and clause 1.3 of the NMSC are incorporated into, and apply 
to, this Deed as if set out in full and all references to: 

this document, except in clause 13(c), were references to this Deed; and 

Operator were references to Associated Operator. 

1.3 Determination, Statement and certificate conclusive 

Except where otherwise provided in this Deed any detennination, statement or certificate by the 
Director or his Authorised Representative provided for in this Deed is conclusive and binds the 
parties in the absence of manifest error. 

1.4 Delegation 

The Director is permitted under section 9(7) of the Transport Act and section 35(2) of the PTCA 
to delegate his powers under this Deed to another person. If he does so, he agrees to give notice 
to the Nominated Operator and the Nominate Operator will be entitled to rely on that notice of 
delegation. 

1.5 Director's discretion 

The parties acknowledge and agree that in the interpretation of this Deed: 

(a) anything which the Director does, fails to do or purports to do under his executive powers 
or his functions and powers under any Law will not be deemed to be an act or omission by 
the Director under this Deed; 
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unless by Law, or in the exercise of his executive powers, the Director has a duty or is 

required to act or not act the Director is not relieved from any Claim that any Operator 
may have against the Director for exercising or not exercising any of his functions or 

powers in a manner contrary to an express obligation of the Director under this Deed, the 
existence of any obligation and the existence and amount of any Claim to be assessed 
assuming clause 1.5(a) does not apply; 

nothing in a Transaction Document will in any way: 

prevent the exercise of any statutory power or discretion by any Govemment 
Body; 

require the Director to exercise a power or discretion in a manner that promotes 
the objectives and expected outcomes of a Transactioii Document if the Director 
regards that exercise as not in the public interest; 

require the Director to develop or implement new policy in a manner that is only 
consistent with the objectives and expected outcomes of a Transaction Document; 

require the Crown in right the State to legislate in the future in a manner that is 
only consistent with the objectives and expected outcomes of a Transaction 
Document; or 

require the Director to act in any other way that the Director regards as not in the 
public interest. 

1.6 Consents and approvals 

Unless expressly provided otherwise, if the doing of any act, matter or thing under this Deed is 

dependent on the consent or approval of the Director, the consent or approval may be given 
conditionally or unconditionally or withheld by the Director, in his absolute and unfettered 
discretion. 

1.7 Transfer of functions 

The Associated Operator acknowledges that the Director may be reconstituted, renamed or 
replaced and that some or all of the powers of the Director may be transferred to, or vested in, a 
Govemment Body. If that occurs, references in this Deed to the Director must be deemed to refer, 
as applicable, to that reconstituted, renamed or new entity to the extent that the entity has assumed 
or has had transferred to it or vested in it those powers. 0 
MBSC 

If the MBSC requires the Operators to procure that the Associated Operator do or refrain from 
doing any thing, the Associated Operator undertakes to the Director to do or refrain from doing 
that thing. 

Consent, acknowledgements and agreements 

The Associated Operator acknowledges and agrees that: 

the exercise of any of the Director's Powers under the MBSC or this Deed will not of itself 
contravene or constitute a Default under the AO Subcontract or entitle the Associated 
Operator to exercise any Power (including termination) under it; 

any Enforcing Party may, at any time after the Director has given the Associated Operator 
a copy of the Step-in Notice given to the Nominated Operator under the MBSC, exercise 
all or any of the Powers, and perform all or any of the obligations, of the Operators under 
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or in relation to the AO Subcontract as if it were an Operator to the exclusion of the 

Operators; 

(c) without limiting the liability of the Operators (who continue to be responsible for the 
performance of their obligations under the AO Subcontract), no Enforcing Party will be 
liable, or taken to have assumed liability, for any obligation of an Operator under the AO 
Subcontract by reason only of- 

the exercise of any of the Director's Powers under the MBSC or this Deed; or 

the exercise of any of the Operators' Powers, or the performance of any of their 
obligations, under the AO Subcontract; and 

(d) without limiting clause 3(c), nothing in this Deed requires an Enforcing Party to adopt or 
accept the obligations of the Operators, in whole or in paM under the AO Subcontract. 

4. General undertakings 

4.1 Undertakings of the Associated Operator 

Unless the Director otherwise agrees in writing, the Associated Operator must: 

(a) not materially amend or supplement, or consent to any material amendment or supplement 
of, the AO Subcontract; 

(b) not, except as pennitted by clause 5: 

avoid, release, surrender, terminate, rescind, discharge (other than by 

perfonnance) or accept the repudiation of, or 

suspend the performance of any of its obligations under, 

the AO Subcontract; 

(c) notify the Director of any Default as soon as it becomes aware of it; 

(d) use its reasonable endeavours to notify the Director of a Potential Default within a 
reasonable period of becoming aware of it; and 

(e) promptly provide a copy to the Director of any notice given or received by it tenninating, 
or suspending the perfortnance of any obligations under, the AO Subcontract. 

4.2 Undertakings of the Director 

Unless the Associated Operator otherwise agrees in writing, the Director must: 

give the Associated Operator a copy of any notice given to the Nominated Operator' 
extending or renewing the tenn of the NMSC, promptly after that notice is given to the 
Nominated Operator; and 

give the Associated Operator a copy of any notice given to the Nominated Operator 
ten-ninating the MIBSC, promptly after that notice is given to the Nominated Operator. 

5. Termination or suspension of AO Subcontract 

5.1 Termination or suspension for default 

(a) Subject to clause 5. 1 (b), the Associated Operator may only terminate, or suspend the 
performance of its obligations under, the AO Subcontract as a result of a Default under the 
terms of the AO Subcontract and if-. 
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the Associated Operator has given notice to the Director and the Nominated 
Operator specifying the Default (Default Notice); and 

either: 

if the Default is capable of remedy, the Default has not been remedied 
within 30 days of receipt of the Default Notice by the Director and the 
Nominated Operator or any longer period allowed for remedy of the 
Default under the AO Subcontract; or 

if the Default is not capable of remedy, all of the obligations of the 
Operators under the AO Subcontract (excluding any obligation the subject 
of an existing Default and accrued obligation) do not commence and 
continue to be perfonned within 30 days of receipt of the Default Notice 
by the Director and the Nominated Operator or any longer period allowed 
under the AO Subcontract. 

(b) The Associated Operator must not tertninate, or suspend the performance of its obligations 
under, the AO Subcontract as a result of a Default if: 

the Director has notified the Associated Operator that he is entitled to exercise his 
Step-In Rights under the MBSC; and 

an Enforcing Party is perfon-ning all of the obligations of the Operators under the 
AO Subcontract (excluding any obligation the subject of an existing Default and 
accrued obligations). 

(c) Clause 5. l(a) and 5. l(b) do not prejudice the Associated Operator's rights against the 
Operator in respect of remedies other than terrnination of the AO Subcontract or 
suspension of the perfonnance by the Associated Operator of its obligations under the AO 
Subcontract. 

5.2 Cure rights 

On becoming aware of any Default, an Enforcing Party may take steps to: 

remedy, or procure the remedy of, the Default; or 

(ii) if the Default is not capable of remedy, commence and continue to perform the 
obligations of the Operator under the AO Subcontract. 0 

The Associated Operator must promptly provide the Enforcing Party -with any relevant 
inforination in its possession reasonably requested by an Enforcing Party for the purpose 
of exercising its Powers under this Deed (including details of any steps which the 
Associated Operator considers appropriate to be taken to remedy the Default or, if the 
Default is not capable of remedy, to commence and continue to perform all of the 
obligations of the Operator under the AO Subcontract). 

5.3 Application of clauses 

Clause 5.1 applies despite anything in the AO Subcontract or any other document and whether or 
not the Director has exercised any Power under the MBSC or this Deed. 

6. Intedm Operator 

6.1 Appointment 

The Director may appoint an entity to provide the Local Services or services substantially similar 
to the Local Services on a temporary or interim basis following termination of the MBSC under 
clause 28.3 of the MBSC on terrns ageed between the Director and the Interim Operator. 
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6.2 Associated Operator to assist 

Without limiting the Associated Operator's undertakings under clause 2 and clause 4, the 
Associated Operator acknowledges that Continuity of the Local Services is crucial to the Director 
and the users of the Local Services and agrees to comply with the provisions of clause 7 and 8 and 
otherwise to cooperate in all respects and do all things reasonably requested by the Director to 
facilitate the transfer of the Bus Operations (including, if applicable, the transfer of the Assets) 
from the Associated Operator to the Interim Operator following the giving of a Termination 
Notice. 

7. Acquisition on Termination 

7.1 Option 

Without limiting the Associated Operator's undertakings under clause 2 and clause 4, and 
subject to clauses 7.6 and 7. 10, the Associated Operator grants to the Director or his 
nominee (Purchaser) an option to acquire (by way of sale, assignment or novation as the 
case requires) any or all of the Assets used in the Bus Operations (to the extent that they 
are owned,* leased or otherwise used by the Associated.Operator), at the Transfer Price, io 

be exercised by providing the As'sociated Operator with a copy of the Transfer Notice 
given to the Nominated Operator under the MBSC. 

If a copy of the Transfer Notice is given to the Associated Operator by the Director, the 
Associated Operator must not Dispose of any Assets the subject of that Transfer Notice 
after it has been given. 

7.2 Conditions 

Without limiting the Associated Operator's undertakings under clause 2 and clause 4, and subject 
to clauses 7.6 and 7. 10, the Associated Operator agrees to sell, assign or novate the Assets owned, 
leased or otherwise used by it and which are the subject of a Transfer Notice to the Purchaser on 
the following tenns and conditions: 

the purchase price for those Assets will be the Transfer Price; 

those Assets must be free from encumbrances in the nature of Security Interests (except if 
the transfer is effected under an Allocation Statement); 

the Purchaser may conduct due diligence.on those Assets; 

in relation to the Owned Depots, in accordance with any Terrnination Depot Option Deed; 

the Termination Transfer Agreement will be entered into between the Purchaser and the 
Associated Operator within 14 days of the date that the Associated Operator receives a 
copy of the Transfer Notice (Termination Transfer Agreement Date); 

the Associated Operator for valuable consideration, to secure the performance of its 

obligation under clause 7.2(e) to enter into the Tennination Transfer Agreement, 
irrevocably appoints the Director as its attomey to execute the Termination Transfer 
Agreement and all ancillary documents and to do all other things necessary to complete 
the transactions contemplated by the Termination Transfer Agreement, if the Associated 
Operator has not signed the Tennination Transfer Agreement by the Termination Transfer 
Agreement Date. The Associated Operator agrees to ratify anything done by the Director 
acting under this power of attomey. 
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7.3 Due diligence - AO Contract Depots 

The Associated Operator grants, and agrees to procure that any associate of the Associated 
Operator that owns an AO Contract Depot grants, to the Director, the Director's Associates and a 
Successor Operator, the right of access to that AO Contract Depot to cariy out the usual 
purchaser's due diligence including, without limitation, as to the condition of improvements on the 
property, the extent of contamination of the property and, where the contamination has or may 
have migrated from the property, the extent of any contarnination of the surrounding property. 

7.4 Allocation Statement 

(a) The parties acknowledge and agree that: 

this clause 7 (other than clause 7.12) is a transfer provision for the purposes of 
Division 5 of Part 3 of the PTCA; 

the Associated Operator is a person to whom the Allocation Statement mechanism 
under the PTCA applies; 

the Assets may be transferred by Allocation Statement under the PTCA if the 
transfer process provided for in this clause 7 is not completed due to any action or 
inaction on the part of the Associated Operator; and 

the Assets are relevant property for the purposes of Division 5 of Part 3 of the 
PTCA. 

(b) If the Termination Transfer Agreement has not been entered into by the Terrnination 
Transfer Agreement Date the Director may, as soon as practicable after the Termination 
Transfer Agreement Date, sign and give to the Minister an Allocation Statement allocating 
the Asset to the Purchaser with effect from the Terrnination Transfer Date at the Transfer 
Price. 

(c) Despite that the Termination Transfer Agreement may have been entered into, if the 
Director considers that the transfer of any Asset under that Tennination Transfer 
Ageement may not occur on or before the Transfer Date, the Director may sign and give 
to the Minister an Allocation Statement allocating that Asset to the Purchaser with effect 
from the Transfer Date at the Transfer Price. 

(d) The Director agrees to take all reasonable steps to: 

procure the Ministees approval of an Allocation Statement given under clause 
7.4(b) or (c); and 

ensure that the Allocation Time fixed by the Minister for the purpose of that 
Allocation Statement is the Transfer Date and that the purchase price for the 
Assets is the Transfer Price. 

7.5 Audit of Bus condition 

Prior to the Transfer Date the Director and a valuer appointed under the MBSC may inspect any 
or all of the AO Contract Buses to be transferred under this clause for the purpose of ascertaining 
their condition and the extent of compliance with clause 11. 1 of the MBSC. 

7.6 Leased Assets 

Without limiting the Associated Operator's undertakings under clause 2 and clause 4: 

(a) where an Asset is leased under a fmance Lease the Associated Operator agees, where 
requested by the Director, to use its reasonable endeavours to procure the assigriment or 
novation of that Lease to the Purchaser by the Transfer Date and if that assigriment or 
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novation is considered by the Director to be unlikely to be effected by the Transfer Date 
then the Associated Operator agrees to exercise any right it has to acquire ownership of 
that Asset and transfer it under this clause; and 

(b) where an Asset is leased under an operating Lease the Associated Operator agrees, where 
requested by the Director, to use its reasonable endeavours to procure the assignment or 
novation of its interest in that Lease to the Purchaser by the Transfer Date. 

7.7 Operator to facilitate 

Without limiting the Associated Operator's undertakings under clause 2 and clause 4: 

the Associated Operator agrees to facilitate the transfer of the Assets under this clause 7, 

and will not do anything which is likely to frustrate that transfer; and 

following the giving of a Transfer Notice, the Associated Operator agrees to allow the 
Purchaser reasonable access to the Assets and the Staff engaged by the Associated 
Operator to facilitate completion of the sale, assignment or novation of the Assets under 
this clause. 

0 7.8 Transfer of Staff 

Without limiting the Associated Operator's undertakings under clause 2 and clause 4: 

(a) to the extent it is required to do so under the AO Subcontract, the Associated Operator 
agrees to use its best endeavours to ensure that an appropriate number of employed Staff 
(having regard to the number, skills, qualifications and experience of Staff required by the 
Operators to operate the Bus Operations but excluding the Exempt Staff) (Available 
Staff) are available to be offered employment by the Purchaser following the Transfer 
Date; 

(b) the Director agrees to procure any Purchaser to make offers of employment to all of the 
Available Staff which: 

are on terms no less favourable considered as a whole to the Available Staff than 
their tenns of employment with the Associated Operator; 

provide for continuity of Staff Liabilities and long service leave entitlements; 

meet the relevant criteria of offers of acceptable altemative employment set out in 

the enterprise or workplace agreement certified or lodged under the Workplace 
Relations Act 1996 (Cth) applicable to the Staff, and 

take effect from the end of the Term; 

(c) in relation to Available Staff who accept offers of employment from the Purchaser 
(Transferring Staff), the Associated Operator agrees to pay to the Purchaser an amount 
(Transferring Staff Payment) for assuming the Staff Liabilities of those Transferring 
Staff calculated as follows: 

Transferring Staff Payment = (I T) x SLTS 

where: 

T= the corporate tax rate (expressed as a decimal figure) applicable on the 
Transfer Date; 

SLTS = the aggregate of the Staff Liabilities for all Transferring Staff (less the 
Sick Leave Discount) calculated and valued by an independent actuary who: 
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is jointly appointed by the Director, the relevant Operator and the 
Purchaser; 

must apply relevant Australian accounting standards; and 

must apply any assumptions agreed to by the Director, the Operators and 
the Purchaser, 

Sick Leave Discount = 80% of the Staff Liabilities that relate specifically to the 
sick leave entitlements of the Transferring Staff, 

and which will be deducted as set out in Schedule 7 item I of the NMSC; and 

(d) in relation to Available Staff who do not accept an offer by the Purchaser under 
clause 7.8(b) (Non-Transferring Staff) the Associated Operator remains liable for, and 
agees to indemnify the Director and Purchaser for, any Staff Liabilities for the Non- 
Transferring Staff. 

7.9 Restrictions relating to Staff 

Unless required under any award, certified agreement or workplace agreement, under contract or 
any law, the Associated Operator agrees not to vary, or purport or promise to vary, the tenns or 
conditions of employment of any member of Staff (other than the Exempt Staff) or to engage 
additional Staff after a Tennination Notice is given. 

7.10 Intellectual Property licences 

Without limiting the Associated Operator's undertakings under clause 2 and clause 4, to the extent 
that: 

any Bus Operations IP that is owned by the Associated Operator is not transferTed under 
this clause 7, the Associated Operator agrees to grant to the Director or any Successor 
Operator, Interim Operator or Step-in Party appointed by the Director, an irrevocable, 
perpetual, non-exclusive, royalty free, transferable licence (with a right to sub-license) to 
use that Bus Operations EP for the purpose of permitting any Successor Operator, Interim 
Operator or Step-in Party to provide or promote the Local Services or equivalent services 
during any Step-in Period or following Termination and for no other purpose; and 

the Associated Operator makes use of Intellectual Property in conducting the Bus 
Operations which is not owned by it or the Director, the Associated Operator agrees to use 
its best endeavours to ensure that it will be able to assign or novate that Intellectual 
Property under clause 7.1 or to gant the Director a licence to that Intellectual Property if 
required on the terms stated in clause 7. 1 0(a). 

7.11 Intellectual Property Indemnity 

The Associated Operator agees to indemnify and hold the Director and any Successor Operator, 
Interim Operator or Step-in Party harmless against all Losses arising out of or in connection with 
the Director's or any Successor Operator's, Interim Operator's or Step-in Party's use of the 
Intellectual Property in a manner contemplated by clause 7. 10 infringing any third party's rights in 
the Intellectual Property. 

7.12 Associated Operator's End of Term Option 

(a) Despite any other provision of this document at least 18 months before the End of Term 
the Associated Operator may gant to the Director or his nominee an option to acquire all 
of the Assets owned, leased or otherwise used by the Associated Operator in the Bus 
Operations on the same terrns as if he had a termination option under clause 7.1 to 7.11 

inclusive (AO End of Term Option). 
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(b) The AO End of Term Option will be granted by the delivery to the Director of written 
notice and (if the option relates to the freehold in any AO Contract Depot) a counterpart of 
the Tennination Depot Option Deed (in relation to any AO Contract Depot): 

(i) var-ied by: 

replacing the definition of Option Period with the following: 

Option Period means the period beginning on the date ofdelivery of this 
document to the Director as required by clause 30.12(b) of the Service 
Contract (and clause 7.12(b) of the AO Direct Deed entered into between 
the Grantee, the Operator and the Grantor) and ending at 5. OOpm on the 
date on which the Term of the Service Contract expires.; 

amending clause 4 of the Termination Depot Option Deed to read as 
follows: 

To exercise the option, the Grantee agrees to deliver to the Grantor before 
the end of the Option Period: 

0 (a) an option exercise notice in theform in Schedule 1; and 

(b) two copies of the Contract executed by the Grantee with the day of 
sale completed as the day on which the Grantee exercises the 
option; and 

(ii) executed by the Associated Operator, 

(AO End of Term Depot Option Deed). 

(c) Where the AO End of Tenn Option is exercised: 

the Director may, by giving at least two months written notice extend the Tenn on 
the same terms and conditions as the NOSC for six or 12 months; 

the Director will prepare and deliver to the Associated Operator a transfer 
agreement in substantially the same fonn as the Termination Transfer Agreement 
for execution by the Associated Operator and the power of attomey granted by the 
Operator under clause 7.2(f) will apply to allow the Director to execute the 
transfer agreement if the Associated Operator has not provided the executed 
transfer agreement to the Director within five Business Days. For the purposes of 
this clause 7 and the AO End of Tenn Depot Option Deed the transfer agreement 
will be referred to as the Termination Transfer Agireement; 

all references in clauses 7.1 to 7.11 and Schedule 7 of the MIBSC to: 

the Transfer Date will be deemed to be references to the date that is 30 
days after delivery of the counterpart of the AO End of Term Depot Option 
Deed under clause 7.12(b); 

the Tennination Notice will deemed to be references to the counterpart of 
the AO End of Term Depot Option Deed delivered by the Associated 
Operator under clause 7.12(b); and 

the Transfer Notice will deemed to be references to the notice by which the 
Director exercises the option ganted under clause 7.12(b). 

7.13 Going concern 
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The Associated Operator agees to maintain and manage the Assets in a way that a Successor 
Operator, Interim Operator or Step-in Party is able at any time to take over the Bus Operations as 
a going concem where the MBSC is Tertninated under clause 28.3 of the MBSC. 

7.14 Operator to facilitate 

If the Bus Operations are to be transferred to an Interim Operator or a Successor Operator 
following Termination, the Associated Operator agees to facilitate in all respects the transfer of 
the Bus Operations to the Interim Operator or Successor Operator as the case may be, including 
the assigmnent, transfer or novation of any relevant contract used in the Bus Operations. 

7.15 No frustration 

The Associated Operator agrees not to do anything which directly or indirectly avoids, or 
materially prejudices or frustrates the transfer of the Bus Operations as a going concem under 
clause 30 of the MBSC following Termination of the MBSC. 

L4011 Dealing with Assets 

8.1 Restriction in relation to AO Contr*act Buses and AO Contract Depots 

Without limiting the Associated Operator's undertakings under clause 2 or clause 4, but subject to 
clauses 8.3 and 8.4, the Associated Operator agrees not to: 

create or allow to exist any Security Interest over any AO Contract Bus, AO Contract 
Depot or Lease; or 

Dispose of any AO Contract Bus or AO Contract Depot or other Asset (directly or 
indirectly), other than in accordance with the Bus Replacement Program or unless the 
Asset Disposed of is being replaced by an asset having a similar or better functionality or 
condition, 

where the effect of that action would materially and adversely affect: 

the Operator's ability to provide the Local Services; or 

the Continuity of the Local Services; or 

the Director's rights under a Transaction Document. 

8.2 Notification in relation to AO Contract Depots 0 
The Associated Operator agrees to provide reasonable prior notification to the Director of any 
proposed Disposal of an AO Contract Depot. 

8.3 Restrictions in relation to Leases 

The Associated Operator agrees not to, except with the prior written consent of the Director: 

avoid, release, surrender, terminate, rescind, discharge (other than by performance) or 
accept the repudiation of a Lease; 

suspend the performance of any of its obligations under a Lease; 

do or permit anything that would enable or give grounds to another party to do anything 
referred to in clauses 8.3(a) or (b) in relation to a Lease; or 

materially amend or supplement any provision of a Lease, or waive or grant any 
indulgence in respect of any material provision of that Lease that would have an effect on 

the exercise of any power or the performance of any obligation under that Lease, 

where the effect of that action would materially and adversely affect: 
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the Operator's ability to provide the Local Services; or 

the Continuity of the Local Services; or 

the Director's rights under a Transaction Document. 

8.4 Restrictions on Nominated Contract Buses 

Without limiting the Associated Operator's obligations under clause 2 and clause 4 and despite 

clause 8.3 the Associated Operator agees not to (without the Director's prior written consent) 

Dispose of any Nominated Contract Bus (directly or indirectly), other than in accordance with the 

Bus Replacement Progam. 

8.5 Consequences of dealings with Assets 

If the Director considers that any action of the Associated Operator breaches clauses 8.4 or under 

clause 8.1 or 8.3 is likely to result in one or more of the consequences in clauses 8. 1 (c), 8. 1 (d), 

8. 1 (e) or clauses 8.3(e), 8.3(f), 8.3(g), then the Director may issue a Show Cause Notice under 

clause 28.2 of the MBSC. 

01 Representations and warranties 

9.1 Warranties correct 

The Associated Operator represents and warrants to the Director that the warranties set out in 

Schedule I are at the date of this Deed, and will be at the Commencement Date, true, correct and 

not misleading, except as disclosed in writing to and accepted by the Director prior to the relevant 

date. 

9.2 Notification of change 

The Associated Operator agees to notify the Director immediately on becoming aware that any of 

the warranties set out in Schedule I has become untme or misleading. 

9.3 Reliance on representations and Warranties 

The Associated Operator acknowledges that the Director has entered, or will enter, into the 

Transaction Documents in reliance on the Warranties. 

9.4 No representations or warranties by the Director 

The Associated Operator acknowledges that, before entering into any Transaction Document, it 

made all enquiries that it wanted to make in relation to the subject matter of the Transaction 

Documents, and it did not rely on any representation or warranty by or on behalf of the Director. 

The Associated Operator waives all Claims in connection with any representation or warranty 

made by or on behalf of the Director. 

U11 Directoes Rights 

10.1 Exercise Events 

This clause 10 does not limit the Associated Operator's undertakings in clause 2 or clause 4 and 

applies if an Exercise Event occurs and if the Director has given the Associated Operator a copy 

of the notice of the relevant Exercise Event. 

10.2 General powers 

The Director or a Step-in Party may, without demand or notice to anyone (unless notice is 

required as described in clause 10. 14), do all things that a mortgagee in possession of the Assets 

can do, and exercise all rights, powers and remedies: 

0 

Pi 
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of a mortgagee in possession of the Assets; 

given to a receiver under the Corporations Act; and 

specified in clause 10.3 and clause 10.4, 

provided that, if the Director has given a Step-in Notice, neither the Director or the Step-in Party 
may do anything contemplated in or permitted by clause 10.4. 

Specific powers 

The Director or a Step-in Party may do everything they think necessary to do any or all of the 
following in connection with their Powers to ensure Continuity of the Local Services, whether in 
their or the Associated Operator's name or otherwise and whether or not they have possession of 
the Assets including: 

(recover, possess and control) access, recover, manage, take or give up possession or 
control of any Assets; 

(receive income and profits) receive the income and profits of the Assets; 

(carry on business) carry on, promote, restructure or participate in the Associated 
Operator's business in relation to the Assets, and access the land or premises of that 
business; 

(insurance) insure the Assets and settle and compromise insurance claims; 

(improve or invest) maintain, invest, deposit, improve or alter the Assets to improve their 
value or saleability or to. obtain income or retums from it (including to acquire or take on 
lease any asset as part of the Assets or build, rebuild, pull down or alter a structure or 
improvement on any Depot); 

(deposited documents) complete and deal with any document deposited with the Director 
relating to Assets, including any transfer in blank; 

(assume obligations) assume obligations of the Associated Operator or both; 

(accounts) operate bank accounts fonning part of the Assets and open and operate further 
bank accounts in the Associated Operator's name and to the Associated Operator's 
exclusion; 

0) (contracts, instruments and rights) perforin or observe the Associated Operator's 
obligations or enforce or exercise the Associated Operator's rights, powers, discretions or 
remedies (or refrain from doing so) under: 

a contract, instrument, arrangement forming part of the Assets (including voting 
and proxy rights); 

(ii) a Transaction Document (including to cure an Exercise Event) or other document 
entered into by the Director in exercise of a Power, 

and, only if the Director has given a Tennination Notice, vary, terminate or rescind any of 
them or novate or otherwise transfer to any person the Associated Operator's obligations 
under any of them; 

0) (Liquidation) initiate and participate in any Liquidation of any person (including voting 
at meetings and appointing proxies); 

(k) (proceedings) commence, prosecute, defend, discontinue, compromise, submit to 
arbitration and settle proceedings in connection with this document or the Assets, whether 
in or before a Govemment Body; 
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(1) (raise money) obtain financial accommodation (including from the Director or Director's 
Associate) and give guarantees, in each case with or without granting a Security Interest 
over the Assets and regardless of priority ranking; 

(receipts) give receipts for money and other property he receives; 

(employ and delegate) employ and discharge staff, professional advisers, consultants, 
contractors, agents and auctioneers for the purposes of this document, and at the 
remuneration that the Director thinks fit, and to delegate to any person any of his Powers 
(including this right of delegation); 

(Authorisations) apply for any Authorisation which is necessary or desirable in 

connection with the exercise of a Power; and 

(incidental power) do anything expedient or incidental to exercise any of his Powers, 
without limiting those Powers. 

10.4 Director's specific Termination powers 

In addition to the powers in clause 10.3, where the Director has given a Tennination Notice, the 
Director may do any or all of the following in connection with his Powers, whether in his or the 
Associated Operator's name or otherwise and whether or not he has possession of the Assets: 

(sell, assign or exchange) sell, assign or help sell all or any Assets to any person or 
exchange it for any other property or rights, on terms the Director thinks fit, with or 
without other property; 

(options, Lease, rights) grant, acquire, renew, vary, accept the surrender of or terminate 
an option, Lease or other right over the Assets on the terms he thinks fit, and with or 
without any other property; 

(sell to Director) without limiting any other provision of this document, sell any of the 

Assets to the Director or Successor Operator as contemplated in clause 7; and 

(hive off) promote the fonnation of any company to acquire any Assets. 

10.6 Discharge or acquire Security Interest 

(a) The Director may, provided he has given a Terrnination Notice, do any one or more of the 
following: 

purchase a debt or liability secured by a prior Security Interest over or in respect of 
any of the Assets; 

pay the amount required to discharge or satisfy that debt or liability; and 

take a transfer or assignment of that Security Interest and any guarantee, document 
or right ancillary or collateral to it (including any Security Interest over other 
property if the debt or liability repaid was secured over both Assets and other 
property). 

(b) If the Director exercises his rights in this clause 10.5: 

the Associated Operator is indebted to the Director for the same amount paid by 
the Director or the amount of the debt or liability acquired (whichever is higher) 
and that amount is immediately payable to the Director; 

the Director may rely on a written notice from the holder of any Security Interest 
(Chargee), or on an ancillary or collateral document, as to the amount and 
property secured by that Security Interest; 
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the Chargee need not enquire whether any amount is owing under a Transaction 
Document; and 

the Associated Operator irrevocably directs any Chargee to give the Director any 
inforination it requires in connection with the Security Interest. 

10.6 Period for exercise 

The Director acknowledges that it is intended that the powers under clauses 10.2 to 10.5 are to be 
exercised during: 

any Step-in Period (except the powers in clause 11.4); and or 

the period from the Terinination Date to the date on which completion occurs under the 
Termination Transfer Ageement. 

10.7 Co-operation in exercise of power of sale 

If the Director wishes to exercise a right to sell any Assets, the Associated Operator agrees 
to do or cause to be done all things necessary to enable an expeditious sale and transfer to 
the purchaser for the value as estimated by the Director, in the manner and on tenns the 
Director thinks fit. 0 
To the extent that the Director sells any Asset pursuant to his Powers under this clause for 
a sale price that is less than the Transfer Price for that Asset, the Director agrees to 
compensate the Associated Operator for the amount of the shortfall. 

10.8 Appointment of Attorney 

(a) The Associated Operator for valuable consideration, to secure the perfonnance of the 
obligations of the Associated Operator under this document, irrevocably appoints the 
Director and each Authorised Representative of the Director separately as its attomey to 
do any or all of the following on the Associated Operator's behalf and in the Associated 
Operator's or the attomey's name after an Exercise Event occurs: 

anything which the Associated Operator is required to do under a Transaction 
Document or under Law in connection with a Transaction Document; * 

anything which the Attomey considers necessary or expedient to give effect to a 
Power or exercise of a Power, or to perfect any Transaction Document, including 
by signing any document for that purpose; and is 
anything which an attomey is expressly empowered to do under a Transaction 
Document on the Associated Operator's behalf. 

(b) The Associated Operator agrees to ratify anything done by its Attomey under this power 
of attomey. An Attomey may delegate its powers (including the power to delegate) to any 
person for any period and may revoke the delegation. 

10.9 Enforcement and other expenses 

The Associated Operator agrees to pay or reimburse on demand by the Director all costs and 
expenses of the Director and an Attomey (and any of their respective officers, employees and 
agents) in connection with: 

exercising, enforcing or protecting a Power in relation to Assets owned, ]eased or 
otherwise used by the Associated Operator or the Bus Operations conducted by the 
Associated Operator, or attempting to do so; 

a Sale Default or the exercise or procuring perforinance or satisfaction of the Step-in 
Powers; 
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any Govemment Body enquiry conceming the Associated Operator; 

maintaining, preserving or protecting the Assets owned, leased or otherwise used by the 
Associated Operator; and 

obtaining professional advice from a person or consultant about any matter of concem to 
the Director or an Attomey in connection with rights against, or obligations of, the 
Associated Operator under a Transaction Document or the Assets owned, leased or 
otherwise used by the Associated Operator. 

This includes any legal costs and expenses (on a full indemnity basis), any professional 
consultant's fees and the costs (calculated on a time employed basis) of in-house legal counsel. 

10.10 General indemnity 

(a) The Associated Operator indemnifies tfie Director, his Authorised Representatives and 
any Attomey (and its respective officers, employees and agents) against, and agrees to pay 
to the Director on demand amounts equal to, any Loss arising as a result of or in 

connection with: 

0 an indemnity given by the Director to an administrator of the Associated Operator; 

the Assets; 

a Sale Default caused by, or arising as a result of the occurrence of an act or 
omission or event in respect of, the Associated Operator; 

the Director acting or relying in good faith on any notice or communication from 

the Associated Operator; and 

the Director relying on infonnation supplied by or on behalf of the Associated 
Operator which proves to be a misrepresentation or to be misleading or deceptive 
(including by omission of other infortnation), 

including any legal costs and expenses (on a full indemnity basis) and any professional 
consultant's fees in connection with the above. 

(b) The Director, his Authorised Representatives or an Attomey need not incur an expense or 

make a payment before enforcing an indemnity or reimbursement obligation in a 

Transaction Document. Unless otherwise stated, each indemnity or reimbursement 
obligation is separate and independent of each other obligation of the party giving it, is 

absolute, irrevocable, unconditional and payable on demand and continues despite any 
settlement of account, tennination of any Transaction Document. 

10.11 Equitable relief 

(a) Without limiting any other provisions of this Deed, the Associated Operator acknowledges 
that damages will not be an adequate remedy for: 

0) any Sale Default; 

any breach of clause 27 of the MBSC or any circumstance where a Step-in Party is 

prevented or frustrated from exercising the Step-in Powers; or 

any breach of clause 7, 

(each a Specific Breach). 

(b) Each party to this document agrees that, without limiting any other right, remedy or action 
it has in connection with any actual or threatened Specific Breach by the other party, it is 

entitled to seek equitable relief (including specific perforinance or injunctive or 
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declaratory relief) to restrain any actual or threatened Specific Breach by the other party 
and the other party agrees not to oppose the granting of relief on the basis that the party 
seeking the relief has not or will not suffer any actual loss or damage. 

10.12 Receipt by Director 

A receipt given by the Director or an Attomey (or of their Authorised Representative) for any 
money payable to it, or any asset receivable by it, relieves the person paying that money or 
delivering the asset from all liability to enquire as to the dealing with, or application of, that 
money or asset. 

10.13 Third parties need not enquire 

A person dealing with the Director or an Attomey is protected from any impropriety or - 

irregularity of that dealing, and need not enquire whether any of them has been properly appointed 
or has executed or registered an instrument or exercised a Power properly or with authority. 

10.14 Notice, demand or lapse of time required by Law 

If a notice, demand or lapse of time is required by Law before the Director can exercise a Power, 
then: 0 

that notice, demand or lapse of time is dispensed with to the extent allowed by that Law; 
or 

if not allowed to be dispensed with, but the period of notice, demand or lapse of time is 

allowed by that Law to be shortened or fixed, it is shortened and fixed to one day. 

10.15 Director and Attorney not restricted 

The Director or an Attomey need not: 

exercise a Power, give a consent or make a decision under this document unless a 
Transaction Document expressly provides otherwise; or 

resort to a Power before resorting to any other Power. 

10.16 Director and Attorney not mortgagee in possession or liable 

To the extent permitted by Law, the Di'rector and any Attomey will: 

not be, nor account or be liable as, mortgagee in possession due to exercise of a Power; or 

not be liable to anyone for any Loss in relation to an exercise or attempted exercise of a 
Power, or a failure or delay in exercising a Power. 

10.17 Director may setoff 

The Director may, without any demand or notice, set off and apply indebtedness he owes to the 
Associated Operator against any money owing to him by the Associated Operator under any 
Transaction Document, whether or not the amount owed by the Director or the Associated 
Operator is immediately payable or is owed alone or with any other person. The Associated 
Operator irrevocably authorises the Director to do anything necessary (including to sign any 
document and effect appropriate currency exchanges) for that purpose. 

10.18 Reinstating avoided transaction 

The Associated Operator agrees that if a payment or other transaction relating to an Exercise 
Event is void, voidable, unenforceable or defective for any reason or a related claim is upheld, 
conceded or settled (each an Avoidance), then even though the Director knew or should have 
known of the Avoidance: 
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each Power and the Associated Operator's liability under each Transaction Document will 
be what it would have been, and will continue, as if the payment or transaction the subject 
of the Avoidance had not occuffed; and 

the Associated Operator will immediately execute and do anything required by the 
Director to restore the Director to his position immediately before the Avoidance 
(including reinstating any Transaction Document). 

This clause 10. 18 survives any tennination or ftill or partial discharge or release of any 
Transaction Document. 

10.19 Authorised Representatives and communications 

The Associated Operator irrevocably authorises the Director to rely on a certificate by any person 
purporting to be its director or company secretary as to the identity and signatures of its 

Authorised Representatives, and to rely on any notice or other document contemplated by any 
Transaction Document which bears the purported signature (whether given by facsimile or 
otherwise) of its Authorised Representative. The Associated Operator warrants that those persons 
have been authorised to give notices and communications under or in connection with the 
Transaction Documents. 

10.20 Performance 

For the purposes of this clause 10: 

if a time is not specified for the perforrnance by the Associated Operator of an obligation 
under this document, it must be performed promptly; 

the Director may do anything which the Associated Operator fails to do as required by, or 
in accordance with, this document. This does not limit or exclude the Director's Powers in 

any way; 

powers under the Transaction Documents are cumulative and do not limit or exclude 
Powers under Law; and 

full or partial exercise of a Power does not prevent a further exercise of that or any other 
Power. No failure or delay in exercising a Power operates as a waiver or representation. 

10.21 Not a charge 

The parties agree that this clause 10: 

is not a charge and does not create a Security Interest in favour of the Director; 

does not give or grant the Director any proprietary interest by way of security or otherwise 
in the Associated Operator or the Assets; and 

grants the Director contractual rights only, which rights may be exercised by the Director 
or the Attomey, 

and any reference in clause 10 to the Director having or engaging similar rights to that of a 
mortgagee (or having the right to appoint a receiver or the like) are not intended to confer a right 
in the nature of a security on the Director. 

11. Dispute resolution 

11.1 Noticeofdispute 

If a dispute or difference arises under or in connection with this document, either party may give 
the other written notice expressing the nature of the dispute or differences (Dispute Notice). 
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11.2 Parties to meet 

As soon as practicable after receipt by a party of a Dispute Notice the parties agee to ensure that 
senior and relevant representatives of both parties meet and attempt to resolve the issue. 

11.3 Referral to senior executives 

If the issue is not resolved within 10 Business Days of the receipt of the Dispute Notice, it must 
be immediately referred to the most senior executive officers of the parties who will personally or 
through their nominated delegates, (who must be senior to the persons who met under clause 
11.2), meet as soon as practical and attempt to resolve the issue. 

11.4 Referral to Expert or Arbitrator 

If the issue is not resolved within 20 Business Days of the receipt of the Dispute Notice, either 
party may: 

if the issue is of a technical nature or if this document requires, refer it for resolution to a 
person who is an independent expert in its subject matter (Expert); or 

if the issue is not of a technical nature, refer it to an independent person (Arbitrator) for 
arbitration. 

11.5 Issues for resolution by an Expert 

An issue is of a technical nature if it is of a kind that, if it were litigated, could be resolved on 
expert evidence alone. If the parties are unable to agree whether or not an issue is of a technical 
nature, the opinion of the Director as to whether or not the issue should be referred to an Expert 
prevails. 

11.6 Selection of Arbitrator or Expert 

If the parties are unable to agree on who to appoint as an Arbitrator or an Expert the Director may 
make the appointment. In making the appointment, the Director agrees to select a person who is 

independent of the parties and who is suitably qualified. 

11.7 Procedure on arbitration 

Subject to any other provision of this document to the contrary, an arbitration is to be conducted 
in accordance with the Conimercial Arbitration Act 1984 (Victoria) and subject to that Act, with 
the expedited commercial arbitration rules of the Institute of Mediators & Arbitrators (Australia). 

11.8 Procedure on resolution by Expert 

The Expert appointed under clause 11.4 or 11.6 acts as an expert and not as an arbitrator. 

Eoich party to a dispute which is referred to the Expert for deterrnination must have a 
reasonable opportunity to make submissions to the Expert. 

The costs of the Expert must be bome in equal shares by the parties. 

The Expert's decision is final and binding on the parties to the dispute, except to the extent 
of fraud, gross negligence or a manifest error. 

11.9 Court proceedings and other relief 

A party may not start court proceedings in relation to any issue or dispute under this 
document unless it has complied with this clause. 

This clause does not prohibit a party from seeking and obtaining appropriate injunctive or 
interlocutory relief from a court to preserve property or rights or to avoid Losses which 
are not compensatable in damages. 
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11.10 Exclusion 

This clause does not apply to any dispute relating to or arising out of the exercise or non-exercise 
by the Director of any fight or discretion conferred on the Director by the PTCA or otherwise by 
Law. 

11.11 Performance not affected 

Despite the parties having a dispute or difference, they agree to continue to perform their 
respective obligations under this document. 

12. GST 

12.1 Interpretation 

Words or expressions used in this clause 12 which are defmed in the A New Tax System (Goods 
and Services Tcoc) Act 1999 (Cth) have the same meaning in this clause. 

12.2 Consideration is GST exclusive 

Any consideration or amount to be pEiid or provided for a supply made under or in connection 
with this document, unless specifically described as GST inclusive, does not include GST payable 
on that supply. 

12.3 Gross up of consideration 

If a party (Supplier) makes a supply under or in connection with this Deed on which GST is 

imposed (not being a supply the consideration for which is stated specifically as GST inclusive): 

the consideration payable or to be provided for that supply but for this clause (GST 
exclusive consideration) is increased by, and the recipient of the supply (Recipient) must 
also pay to the Supplier, an amount equal to the GST payable by the Supplier on that 
supply; and 

the amount by which the GST exclusive consideration is increased must be paid to the 
Supplier by the Recipient without set off, deduction or requirement for demand, at the 
same time as the GST exclusive consideration is payable or to be provided. 

12.4 Reimbursement 

If a payment to a party under this document is a reimbursement or indemnification, calculated by 
reference to a Loss incurred by that party, then the payment will be reduced by the amount of any 
input tax credit to which that party is entitled on the acquisition of the supply to which the Loss 
relates. 

13. General 

13.1 Alterations and termination 

The Associated Operator agrees not to amend or tenninate any Transaction Document without the 
Director's prior written consent. 

13.2 Independent 

The relationship of the Director and the Associated Operator is that of principal and sub- 
contractor of a contractor to the principal. Nothing constitutes the parties as partners of 
each other, nor as parties to ajoint venture. Except as is expressly provided in this 
document, neither party is the agent of the other or has the power to bind the other. 

The Associated Operator agrees not to hold itself out as the agent of the Director unless 
this Deed otherwise authorises it to do so. 
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13.3 Assignment 

13.4 Costs 

The Associated Operat(ir may only assign a Transaction Document or a right under a 
Transaction Document with the prior written consent of the Director. 

The Associated Operator agrees to obtain the Director's prior written consent to any 
Change in Control during the Tenn. 

The consent of the Director under clauses 13.3(a) or 13.3(b) will not be unreasonably 
withheld where the assignment, transfer or change is to: 

a relative of the Associated Operator; 

a relative of the person having effective control of the Associated Operator (where 
the Associated Operator is a body corporate); or 

a body corporate under the effective control of a person referred to in sub- 
paragraph (i) or (ii), 

provided that: 

in the case of a Change in Control situation, the Associated Operator retains its 

Accreditation; or 

in the case of an assignment or transfer, the assignee or transferee obtains 
Accreditation and enters into a new deed with the Director on the same tenns and 
conditions as set out in this Deed and providing for any other matter that the 
Director considers reasonably to be relevant. 

Each party must pay its own costs of negotiating, preparing and executing-the Transaction 
Documents. 

The Associated Operator will be responsible for any capital gains tax liability triggered by 
the transfer of the Assets under clause 7. 

13.5 Survival 

Any indemnity or any obligation of confidence under this Deed is independent and survives 
termination of this Deed. Any other term by its nature intended to survive termination of this 
Deed survives tennination of this Deed. 

13.6 Counterparts 

This Deed may be executed in counterparts. All executed counterparts constitute one document. 

13.7 Contra proferentem 

The Transaction Documents are not to be interpreted against the interests of a party merely 
because that party proposed the relevant Transaction Document or some provision in it or because 
that party relies on a provision of the relevant Transaction Document to protect itself. 

13.8 No merger 

The rights and obligations of the parties under this Deed do not merge on completion of any 
transaction contemplated by this Deed. 

13.9 Entire agreement 

The Transaction Documents constitute the entire ageement between the parties in connection 
with their subject matter and supersede all previous ageements or understandings between the 
parties in connection with their subject matter. 
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13.10 Trustee capacity 

The Associated Operator agrees to advise the Director at the time it enters into any 
Transaction Document whether it does so as the trustee of any trust. 

If the Associated Operator does enter into a Transaction Document in a trustee capacity, it 
warrants that: 

(i) its appointment as trustee of the relevant trust is valid and subsisting and it is not 
aware of any action to remove or replace it as trustee; 

the trust deed for the relevant trust authorises its entry into the Transaction 
Documents; and 

it has a right of recourse to the assets of the relevant trust sufficient to cover any 
Claim that may be made against it under the Transaction Documents. 

13.11 Further action 

Each party agrees to do, at its own expense, everything reasonably necessaty (including executing 
documents) to give full effect to this Deed and any transaction contemplated by it. 

13.12 Document subject to Transport Act and PTCA 

Nothing in this Deed will affect or limit any powers or rights that the parties may have under the 
Transport Act or the PTCA, except where those powers or rights have been expressly waived by 
the party entitled to the benefit of the right or power. 

13.13 Severability 

A tenn or part of a tertn of this Deed that is illegal or unenforceable may be severed from this 
Deed and the remaining terms or parts of the terms of this Deed continue in force. 

13.14 Waiver 

Unless otherwise provided in this Deed, a party does not waive a right, power or remedy if it fails 
to exercise or delays in exercising the right, power or remedy. A single or partial exercise of a 

right, power or remedy does not prevent another or further exercise of that or another right, power 
or remedy. A waiver of a right, power or remedy must be in writing and signed by the party 
giving the waiver. 

13.15 Rights held on trust 

The Associated Operator acknowledges and agrees that: 

a waiver, release, acknowledgement or indemnity in favour of the Director's Associates is 

held on trust by the Director for the benefit of any of the Director's Associates; and 

the consent of the Director's Associates referred to in clause 13.15(a) is not required for 
any alterations to this Deed. 

13.16 Governing law and jurisdiction 

This Deed is govemed by the laws of the State and each party irrevocably and unconditionally 
submits to the non-exclusive jurisdiction of the courts of the State. 

13.17 Notices and other communications 

(a) A notice, demand, consent, approval or communication given under this Deed (Notice) 
must be: 

0) in writing, in English and signed by a person duly authorised by the sender (or any 
other person specified in this Deed); and 



(ii) hand delivered or sent by prepaid post or facsimile to the recipient's address for 
Notices specified in the Details, as varied by any Notice given by the recipient to 
the sender. 

(b) A Notice given in accordance with clause 13.17(a) takes effect when taken to be received 
(or at a later time specified in it), and is taken to be received: 

if hand delivered, on delivery; 

if sent by prepaid post, on the second Business Day after the date of posting (or on 
the seventh Business Day after the date of posting if posted to or from a place 
outside Australia); and 

if sent by facsimil'e, when the sender's facsimile system generates a message 
confirming successftil transmission of the entire Notice unless, within eight 
Business Hours after the transmission, the recipient informs the sender that it has 
not received the entire Notice, 

but if the delivery, receipt or transmission is not on a Business Day or is after 5.00pm on a 
Business Day, the Notice is taken to be received at 9.00am on the next Business Day. 

0 
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Schedule 1 - Warranties 

Each of the following warranties is given by the Associated Operator in relation to itself and its 

subsidiaries: 

all of the inforrnation, representations and other matters of fact communicated in writing 
to the Director (or its representatives) by the Associated Operator and its directors, 
officers, employees, servants, agents or Related Entities, relating to the subject matter of 
this Deed were (at the dates submitted to the Director or its representatives) and remain, in 

all material respects, true and not misleading; 

it is a corporation duly incorporated and validly existing under the Laws of the State; 

it has the power to enter into, and perfonn under, the Transaction Documents to which it is 

expressed to be a party, to carry out the transactions contemplated by those documents and 
to cany on its business as now conducted or contemplated; 

it has taken all necessary corporate action to authorise the entry into and performance of 
the Transaction Documents to which it is expressed to be a party and to carry out the 
transactions contemplated by those documents; 

each Transaction Document towhich it is expressed to be a party creates valid and 
binding obligations on it and is enforceable against it in accordance with its terms, subject 
to any necessary stamping and registration; 

the execution and perforrnance by it of the Transaction Documents to which it is 
expressed to be a party and each transaction contemplated under those documents did not 
and will not violate in any respect a provision of-. 

is 
except as disclosed to the Director no suit, cause of action, proceeding, application, claim 
or investigation is current, pending, threatened or in prospect against it and in particular 
there is no outstanding workers' compensation claim; 

no resolution has been passed for its winding up; 

0) no resolution has been passed for the appointment of an administrator to it; 

0) there is no unsatisfied judgment against it; 

(k) there are no facts, matters or circumstances that give any person the right to apply to wind 
it up or to appoint a controller within the meaning of section 9 of the Corporations Act or 
an administrator or an inspector under the Corporations Act in respect of it or any part of 
its undertaking or assets or income; 

(1) each Authorisation that is required in relation to: 

0) the execution, delivery and performance by it of the Transaction Documents to 
which it is expressed to be party and the transactions contemplated by those 
documents; and 

(ii) its business as now conducted or contemplated and that is material (including, 
under the Act), 
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a Law or treaty or a judgment, ruling, order or decree of a Govemment Body 
binding on it; or 

(ii) its constitution or other constituent documents; 



has been obtained or effected. Each is in full force and effect. It has complied with each 
of them and has paid all applicable fees for each of them. To the extent this warranty 
applies to Authorisations that are only required (and can only be obtained) from the 
Commencement Date, it is only given as at the Commencement Date; 

all retums, notices and other documents required to be lodged or given by it under the 
Corporations Act and other relevant acts and regulations have been duly and properly 
prepared and lodged or given; 

it has duly observed and complied in all respects with the provisions of all Laws and all 
drders, notices, awards and deterrninations made by any Govemment Body in any way 
relating to or binding on it or any property owned or occupied by it; 

all copies of documents (including its latest audited accounts and all Authorisations) given 
by it or on its behalf to the Director are true and complete copies. Where applicable, those 
documents are in full force and effect; 

it complies with the privacy Laws, and any guidelines issued by the Commissioner under 
the relevant privacy Law; 

each of the AO Contract Buses the subject of an AO Subcontract complies with the is 
requirements set out in clause 12.1 of the M13SC; and 

each of the AO Contract Depots the subject of an AO Subcontract complies with the 
requirements set out, in clause 15 of the MBSC. 

0 

AO Direct Deed I page 31 

ME761132931 (W2003) 



Executed by [Operator] 

Signature of director Signature of director/company secretary 
(Please delete as applicable) 
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Signing page 

EXECUTED as a Deed. 

Dated ................ 

Signature 

[Name and title] Delegate of the Director of Public 
Transport 

0 Executed by [Associated Operator] 

Signature of director Signature of director/company secretary 
(Please delete as applicable) 

Name of director (print) Name of director/company secretary (pdnt) 

0 Name of director (print) Name of director/company secretary (print) 

Executed by [Operator] 

Signature of director Signature of director/company secretary 
(Please delete as applicable) 

Name of director Name of director/company secretary (print) 
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W Sinclair & Sons Proprietary Limited 

Year Yi Y2 Y3 Y4 Y5 Y6 Y7 Y8 Y9 YIO Total 
i 

No. of buses I 1 1 2 1 6 

Eastern Suburbs Omnibus Service Proprietary Limited 

Year y I Y2 Y3 Y4 Y5 Y6 Y7 Y8 Y9 YIO Total 

No. of buses 1 1 2 
1 

1 5 

The Operators agree to replace a Contract Bus under this B.us Replacement Program with a new 
Heavy Duty Ultra Low Floor bus of the current Euro specification at the time of the replacement. 

If the Operators wish to replace a Contract Bus with a different type of new bus then: 

the Nominated Operator agrees to apply in writing to the Director setting out the reasOns 

why a Heavy Duty Ultra Low Floor bus is not appropriate and providing all relevant 
details of the proposed new bus (Bus Replacement Application); 

the Nominated Operator can only proceed with the bus replacement if and when the 
Director has approved the Bus Replacement Application (which he may or may not do at 
his discretion); and 

if the Director does not approve the Bus Replacement Application the Nominated 
Operator agrees to comply with paragraph (a) above. 
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[insert Nominated Operator name] (Nominated Operator) 

Metropolitan Bus Service Contract dated [insert date] (Contract) 

Compliance Statement (clause 19.2) 

Solvency 

The directors of the Nominated Operator considered the fmancial position of each Operator (including 

receiving a copy of a Solvency Statement from each Operator) and resolved that, as at the date of this 

resolution, there are reasonable grounds to believe that each Operator will be able to pay its debts as and 

when they become due and payable. 

Performance under Transaction Documents 

The directors of the Nominated Operator considered the Operators' performance under the Transaction 

Documents and resolved that: 

each Operator has complied with its obligations in relation to the Financial Records under 

clauses 19.1 and 19.5 of the Contract; 

each Operator has complied with its obligations in relation to the Continuity Infonnation 

and the Continuity Guide under clauses 31.3 and 31.4 of the Contract; 

each Operator has complied with its obligations in relation to insurance under clause 33 of 

the Contract; 

each Operator has managed the Bus Operations to ensure the Continuity of the Local 

Services; and 

they have no reason to believe that any Operator will be unable to perform any of its 

obligations under the Transaction Documents. 

0 Dated [ 

......................................... ......................................... 
(insert name) Director (insert narne) Director 

Note: Defined words and expressions used in this statement have the meaning given to them in the Contract. 
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Map of Orbital SmartBus Services 
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0 

Mm*terEllison 
L A W Y E R S 

RLALTO TOVVERS, 525 COWNS STREET, MELBOURNE \AC 3000, DX 204 MELBOURNE 
TEL: +613 8608 2000 FAX: +613 8608 1000 

www.nnterellison.com 

ME761132931 (W2GD3) 



X
T
R
U
R
,
 
C
K
 
R
t
 

1 

A
 
Q
 

.
 
.
.
.
.
.
.
 

R
,
 

A
D
 

C
R
A
I
­
.
.
.
 

A
R
T
H
!
 

R
o
l
 

I
 

z
 

C
R
E
r
 

2
 

f
'
 

3
9
0
 

3
9
 

1
7
 

3
W
,
 

A
 

A
D
 

2
0
1
 

O
O

R
C

E
K

 
-
-
i
 

S
U
N
 b
u
f
i
y
 -

 
r
,
 

r
r
@
 
C
R
A
I
I
.
I
f
t
"
'
,
 

A
.
 

5
 

A
D
 
E
A
T
,
 

A
D
 

2
5
0
 

A
,
,
 a
l
l
y
 

O
U
T
F
I
L
L
O
 

E
p
p
l
%
c
 

a
,
 

N
 

k
 

V
 
X
L
A
4
1
 

l
y
"
F
I
N
 

C
O
T
T
L
E
S
 

1
9
 

N
i
 

V
V
h
i
t
.
 
l
e
S
e
a
 (
C
)
 

1
1
1
 

-
 
'
I
 

-
 

=
F
 

.
,
;
 

-
1
.
 

I
 
k
i
 f

 
I
 

Q
.
,
 

1
7
 

1
7
7
 

1
 7
1
r
-
 

1
6
2
 

1
 n
 -

7
.
1
 

E
.
 

2
6
,
 

N
 

-
 

'
 
-
 
1
8
4
,
 

u
m
e
 (
L
 ) 

,
 

.
 

I
 

'
 

1
,
 
2
"
,
 

0
0
 

R
F
i
 
V
A
L
E
 

r
p
p
l
r
l
i
r
 

I
V
O
R
A
-
l
z
 

'
I
R
A
M
M
A
T
 

M
r
L
a
k
l
 RP

J
F
 

f
t
.
~
d
.
 

r
o
t
 

1
1
4
1
 

-
 

-
m
n
u
 

i
!
 

f
t
N
I
O
N
 

A
I
R
1
1
0
1
0
 

1
I
 

t
®
r
 

H
I
I
L
 

P
L
U
M
I
'
T
O
N
 

C
­
1
1
1
 

A
I
 

W
A
I
F
R
 

W
A
 I 

f
L
L
 

"
"
I
"
 

M
o
 

e
l
.
D
o
w
 

I
 

I
 
V
-
1
1
1
1
 u
 

-
I
L
L
 

i
 

L
V
A
T
1
,
0
1
4
5
 

1
7
L
 
=
1
 

A
 

M
 

!
,
4
o
 

;
I
t
 E
N
 T
Y
 

c
 

'
,
-
 

-
 

I
 I
 

-
 
I
t
 

R
D
 

9
 

W
i
l
l
,
 i 

T
X
q
T
O
V
I
I
N
 

A
.
 

f
w
c
t
r
n
.
,
 

i
f
f
f
 

4
 I

L
L
 
1
0
 

L
i
z
 

I
 
r
 

-
.
1
 

I
I
I
I
A
 

A
l
 
p
O
L
I
T
A
N
 

'
4
0
K
T
 

R
-
 M
E
L
T
 

K
A
N
 

I
Y
I
I
P
-
U
U
U
I
I
A
 

A
n
l
l
o
,
,
.
 

f
i
n
.
 

S
y
 
P
A
E
.
H
W
.
 

1
A
y
I
.
D
 

f
4
t
V
K
I
I
I
 

A
o
 

3
 

1
 
.
L
-
 

4
1
 

'
A
"
,
,
 

6
A
_
 

I
,
 

V
L
 

.
1
 

j
7
 

,
 

A
;
e
'
A
 
n
 (
5
)
 

I
 
r
i
 

-
2
 

F
 R
E
 A
f
i
r
.
 

A
-
 

0
 

2
 

B
'
 

-
-
v
i
t
 

r
A
 

n
y
u
i
e
 

F
 

I
 
-
 

_
.
 

L
,
 J
 

V
F
 
I
I
A
I
I
 

'
o
n
 

i
r
n
 

3
5
7
 

A
l
s
)
,
 

D
r
,
 

P
 A
 

n
 

Z
.
"
 

m
v
i
l
a
r
.
1
 o
v
 

0
 

T
R
U
G
A
N
I
N
A
 

1
9
 

.
.
.
.
.
.
.
 

N
'
A
 

R
D
 

I
 

'
A
D
'
 
"
'
L
L
E
 

l
w
!
 

\
L
r
 

-
 

M
A
i
'
A
D
 

I
L
A
M
I
 

I
A
F
 

s
t
,
 -
A
,
 

2
J
 

3
3
0
 

R
i
R
T
,
1
.
,
 

_
6
2
,
 

4
,
0
0
s
o
l
 

`
-
P
o
&
R
.
h
1
 

'
6
1
 (
L
 

S
T
K
I
I
 
I
j
 

V
 

L
 

L
r
 

L
 

t
.
,
 
K
n
o
x
 
(
0
-
4
0
1
0
s
t
l
y
 

I
E
 

6
 1
 

S
I
X
T
1
7
1
 I 
E
A
 

W
A
-
R
 

7
2
 

7
P
 
I
N
T
 

.
 -
)
 
I
 

I
 

l
v
t
j
 

M
E
 

N
E
 

1
1
 I
L
"
,
 

0
 

I
I
M
V
V
I
L
L
 

u
 I 

r
 

7
8
 

R
.
 

A
 0
,
4
,
 

1
0
 e
 

0
,
 

R
D
 

O
u
t
 

z
:
:
 

8
U
 

N
I
­
P
.
I
V
f
t
T
A
­
 

R
n
 

C
C
A
/
M
F
O
 A
,
I
,
A
 

r
l
­
,
i
i
t
y
 S
v
p
p
l
y
 

4
i
r
r
f
M
'
 
O
N
 

w
 

M
A
I
R
E
P
 

I
 

"
 
-
,
 
"
E
.
 

r
 

I
A
L
L
O
i
.
 

t
i
A
L
L
4
 

I
A
'
 

1
2
 

9
2
 

D
 

I
A
1
1
,
1
1
1
1
 

4
e
"
l
 

"
O
u
h
,
 

r
,
a
 -

e
-
 
6
d
 g
 

A
S
P
E
N
D
A
I
 F
 

n
 

&
J
 
t
d
 

e
n
o
n
 

"
'
9
3
 

1
 

'
.
 

F
I
)
I
T
l
i
V
A
L
F
 

t
 

6
 

,
 

t
l
l
'
 

I
 

I
N
G
R
O
L
I
V
E
 

'
-
N
I
E
I
S
E
A
 

1
-
 

C
H
E
L
Z
E
I
,
 

"
F
I
G
H
T
S
 

2
t
 

I
-
O
N
 

-
V
o
 

0
.
7
1
 

l
b
-
z
W
 

1
2
8
 

1
2
-
 

C
F
I
A
4
0
0
t
 

S
t
A
p
r
i
t
i
t
 

A
l
l
(
 
N
o
 

S
K
Y
t
 

s
o
u
t
t
i
l
 

M
Y
 

A
 

"
I
Y
A
 

R
 

a
 

1
 

1
0
1
7
 

;
"
 R
D
 

A
D
 

I
N
D
E
N
I
t
o
 

I
D
O
A
 

(
c
r
i
k
 

r
z
e
n
K
S
T
e
n
 

*
1
 

H
E
A
D
 

A
D
 

F
R
I
A
P
I
K
S
M
,
 

1
-
1
1
-
 T
.
0
 A
j
 

C
T
i
A
M
I
l
U
U
 

I
 

"
'
A
l
M
l
 A
-
,
 

S
O
L
i
l
 

2
D
 

W
O
N
A
M
S
 

L
A
N
1
3
1
-
 

m
u
"
.
0
-
 

s
 S
L
U
1
7
 

3
 

p
 

4
7
2
!
 

l
a
w
A
 

1
1
 

T
0
0
1
R
A
D
 

I
 

r
 i
t
t
,
 

R
A

Y
T

E
R

 

G
A
I
M
A
I
I
 I
M
C
A
M
4
3
8
\
0
f
t
t
a
l
 
B
L
%
 2
0
(
)
q
 
W
O
R
 2

7
 F
E
B
R
U
A
R
Y
 2
W
6
 

O
R
B
I
T
-
A
L
 B
U
S
 R
O
U
T
E
S
 

B
L
U
E
 O
R
B
I
T
A
L
 
S
a
n
d
r
i
n
g
h
a
m
 t

o
 W
i
l
l
i
a
m
s
t
o
w
n
 (
4
5
.
9
k
m
)
 

O
T
H
E
R
 S
M
A
R
T
B
U
S
 R
O
U
T
E
S
 

R
E
D
 O
R
B
I
T
A
L
 - 

S
t
a
g
e
 1

 
-
 
B
o
x
 H

i
l
l
 
t
o
 
M
o
r
d
i
a
l
l
o
c
 
(
2
6
.
6
k
m
)
 

S
t
a
g
e
 2
 -

 
B
o
x
 H

i
l
l
 
t
o
 A
i
t
o
n
a
 
(
5
4
.
4
k
m
)
 

c
 

W
E
L
L
I
N
G
T
O
N
 R
O
A
D
 (
2
0
.
6
k
m
)
 

A
o
 

I
 
O
K
I
 

1
0
 

G
R
E
E
N
 O
R
B
I
T
A
L
 -

 
S
t
a
g
e
 
I
 

-
 
N
u
n
a
w
a
d
i
n
g
 t
o
 
E
d
i
t
h
N
/
a
l
e
 
(
2
8
.
4
k
r
n
)
 

B
L
A
C
K
B
U
R
N
 R
O
A
D
 (
1
4
.
2
k
m
)
 

S
t
a
g
e
 2
 -

 
N
u
n
a
w
a
d
i
n
g
 t
o
 
W
e
r
r
i
b
e
e
 (
9
4
.
6
k
m
)
 

Y
E
L
L
O
W
 O
R
B
I
T
A
L
 -

 
S
t
a
g
e
 
1
 

-
 
R
i
n
g
w
o
o
d
 t
o
 
F
r
a
n
k
s
t
o
n
 (
4
8
.
3
k
m
)
 

M
U
N
I
C
I
P
A
L
 B
O
U
N
D
A
R
Y
 

S
t
a
g
e
 2
 -

 
R
i
n
g
v
v
o
o
d
 t
o
 
M
e
l
b
o
u
r
n
e
 A
i
r
p
o
r
t
 
(
7
0
.
4
k
m
)
 

0
 



Annexure J 

Operator Authorisation Certificate 

Annexure to Metropolitan Bus Services Contract 

0 

MinterEllison 
L A W Y E R S 

RiALTO TOVYERS, 525 COWNS STREET, MELBOURNE MC 3000, DX 204 MELBOURNE 

TEL: +613 8608 2000 FAK +613 M 1000 

www.minterellison.com 
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[insert Nominated Operator name] (Nominated Operator) 

Metropolitan Bus Service Contract (Contract) 

Operator Authorisation Certificate (clause 3.1 (a)) 

Accreditation 

The directors of the Nominated Operator have considered the accreditation requirements under the Public 
Transport Competition Act 1995 (Victoria) (PTCA) and the Transport Act 1983 (Victoria) (Transport 
Act) and certify that, as at the Commencement Date in the Contract: 

each Operator holds, and is complying with the conditions of, Accreditation number [#] under 
Part 2 of the PTCA to operate road transport passenger services, which includes the Local 
Services (as defined in the Contract). Details of each Operator's Accreditation number are as 
follows: 

40 [to b'e inserted] 

all Drivers hold Accreditation under Part VI, Division 6 of the Transport Act to drive a 
commercial passenger vehicle, which includes a Contract Bus (as defined in the Contract), and 
the relevant Operator has records of the currency of each Drivees Accreditation; and 

to the best of our knowledge there is no current action or inquiry by the Director or the Safety 
Director (as the case may be) against any Operator, any Associated Operator or any Driver in 
relation to their respective Acereditations. 

Authorisations 

The directors certify that there are no other Authorisations (as defined in the Contract) necessary for any 
Operator to perform its obligations under the Transaction Documents. 

Verirication 

The Director may request that the Nominated Operator provide him with a schedule listing all Drivers and 
their Accreditation details and or allow him to inspect copies of any records kept by any Operator 
regarding the Drivers' Accreditation. The Nominated Operator agrees to comply with the Director's 
request promptly. 

Dated [ 

......................................... ......................................... 
(insert name) Director (insert name) Director 

ME_76113293_1 (W2003) 
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W Sinclair & Sons Proprietary Limited 
Eastern Suburbs Omnibus Services Proprietary Limited 

(each an Operator and together the Operators) 

Kefford Properties Pty Ltd (as trustee for the Kefford 

Property Trust) (Associated Operator) 

[insert Purchaser] (Purchaser) 

M omterEllison 
IL A W Y E R S 

RIALTO TOWERS, 525 COWNS STREET, MELBOURNE MC 3000, DX 2D4 MELBOURNE 
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Details 

Date 2 3 JUN 2008 

Parties 

Name W Sinclair & Sons Proprietar-y Limited ABN 67 004 482 142 

Short form name Operator 
Notice details 9 Slough Road, Altona, Victoria 3018 

Name Eastern Suburbs Omnibus Services Proprietary Limited 
ABN 51004 231396 

Short form name Operator 
Notice details 9 Slough Road, Altona, Victoria 3018 

Name Kefford Properties Pty Ltd (as trustee for the Kefford Property Trust) 
ABN 64 005 222 015 

Short form name Associated Operator 
Notice details 14-16 Carrington Drive, Albion, Victoria 3020 

Name [insert Purchaser] [insert Purchaser ACM 
Short form name Purchaser 
Notice details [insert address details of Purchaser] 

Facsimile [insert] 
Attention [insert] 

Background 
A The Operators currently conduct the Bus Operations and will do so until the Termination Date 

under the terrns and conditions of the Current Service Contract. 

B The Director has exer'cised his option under the Current Service Contract to nominate the 
Purchaser to acquire all of the Assets from the Operators and the Associated Operators (as 
applicable) on the Transfer Date. 

c The Purchaser has been awarded the right to provide the Local Services by the Director from the 
Transfer Date and has agreed, as nominee of the Director, to acquire the Assets from the 
Operators and the Associated Operator (as applicable). 

D This agreement records the terms and conditions of the transfer of the Assets. 

0 
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Agreed terms 

1. Defined terms & interpretation 

1.1 Defined terms 

In this agreement: 

Allocation Statement has the same meaning as under the Cuffent Service Contract. 

Assets means: 

the Contract Buses; 

the Contract Depots; 

the Business Systems; 

the Bus Operations fP; 

the Plant and quipment; and 

any other assets used by the Operators or an Associated Operator in conducting the Bus 

Operations, 

whether Owned Assets or Third Party Assets used under Third Party Leases or Licences. 

Associated Operator means the Associated Operator and any other entities approved as 

Associated Operators under clause 7 of the Current Service Contract. 

Bus has the same meaning as under the PTCA. 

Business Day means a day on which trading banks are open for the transaction of general banking 

business in Melboume, other than a Saturday, Sunday or public holiday. 

Bus Lease means the lease of a Contract Bus by a third party to an Operator or an Associated 

Operator for use in conducting the Bus Operations. 

Bus Operations means the business of providing the Local Services (including the holding, 

maintenance aad operation of the Assets and related activities) conducted by the Operators up 

until the Transfer Date, and which will be conducted by the Purchaser on and from the Transfer 

Date. 

Bus Operations IEP means all the Intellectual Property (whether owned by an Operator or an 

Associated Operator or used under an IP Licence) used or required in connection with the Bus 

Operations, including all Intellectual Property in the Business Systems and the Management 

Information System, but excluding any Intellectual Property in, or relating to, any SmartBus 

equipment. 

Business Systems means all information technology hardware, software and equipment (whether 

owned by an Operator or an Associated Operator or used under licence) used or required in 

connection with the Bus Operations, including all applications software, network and other 

operational software, management systems (including the Management lnfortnation System), 

methodology, databases, work product, back-up and historic data files relating to, among other 

things, rostering, scheduling and timetabling and also including intranet, extranet and web-based 

applications and desktop computers. 
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Claim includes any claim, proceedings, cause of action, action, demand or suit (including of an 
interlocutoty or administrative nature or by way of contribution or indemnity) of any nature 
whatsoever (whether at Law or otherwise). 

Completion means completion of the sale, purchase, assignment and or novation of the Owned 
Assets and the Third Party Leases and Licences (as the case may be) contemplated by this 
agreement on the Transfer Date. 

Conditions means the conditions precedent set out in clause 2. 1. 

Contract Buses means the Buses'used (with the approval of the Director) by the Operators and or 
any Associated Operator in providing the Local Services which are listed in Schedule 3. 

Contract Depots means the Depots used (with the approval of the Director) and owned by an 
Operator and or any Associated Operator in conducting the Bus Operations or to house the 
Contract Buses. 

Current Service Contract means the service contract between the Director, the Operators and 
Douglas Kefford Pty Ltd dated [#J under which the Bus Operations will be conducted by the 
Operators up until the Transfer Date. 0 Depot means the land, buildings and improvement comprising a Bus depot. 

Director means the Director of Public Transport under the Transport Act 1983 (Vic) acting on 
behalf of the Crown in the right of the State of Victoria under the PTCA and includes any person 
who at any time holds, occupies, acts in or is entitled to perform the duties and functions of the 
office of the Director under a delegation. 

Encumbrance means any mortgage, lien, charge, pledge, claim or other encumbrance or third 
party interest. 

Equipment Lease means the lease or licence of a Business System or item of Plant and 
Equipment by a third party to an Operator or an Associated Operator for use in conducting the 
Bus Operations. 

Government Body means any court or tribunal with relevant jurisdiction, any local, state or 
national govemment or govemmental, administrative, fiscal, orjudicial body, department, 
commission, authority, tribunal, agency, entity, council, ministty, official or public or statutory 
person 0 
Intellectual Property means any intellectual or industrial property, whether protected by statute, 
at common law or in equity and whether registered or unregistered, including any patent, rights in 

respect of inventions, copyright, design, trade secret, circuit layout design, right to have 
infon-nation kept confidential, technical information, process, technique, know how, trade mark or 
trade name, business name, branding, get up and logo. 

IP Licence means the licence of Bus Operations IP by a third party to an Operator or an 
Associated Operator under which there is a right to use the Bus Operations IP. 

Liabilities means all liabilities, losses, damages, outgoings, costs and expenses of whatever 
description. 

Local Services means regular passenger services of a local nature provided or to be provided by 
the Operators under the Current Service Contract, or the same or substantial similar services to be 
provided by the Purchaser under the Successor Service Contract, as the case may be. 

Management Information System means the management information system established and 
maintained by the Operators under the PTCA Regulations. 

Transfer Agreement I page 6 
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Nominated Operator means the Operator nominated as the Nominated Operator under the 
Cuffent Service Contract. 

Non Transferable Assets means those Third Party Leases or Licences which are acknowledged 
by the parties (acting reasonably) as not being readily assignable and which, as at the 
Commencement Date under the Current Service Contract, are listed in Schedule 4. 

Novation Deed means a deed in the form of that contained in Schedule 6 relating to the novation 
of the relevant Bus Lease. 

Owned Assets means Assets that are owned beneficially by the Operator and or any Associated 
Operator. 

Owned Depot has the same meaning as in the Current Service Contract. 

Plant and Equipment means all plant and equipment used by the Operators and or any 
Associated Operator in conducting the Bus Operations. 

PTCA means the Public Transport Competition Act 1995 (Vic). 

PTCA Regulations means the Public Transport Coinpetiti on Regulations 1999 (Vic). 

Security Interest has the same meaning as in the Current Service Contract. 

Staff means all persons whether officers, employees, agents or contractors of the Operators or any 

Associated Operator engaged in, or in connection with, the provision of the Local Services. 

Staff Liabilities means the liabilities of the Operators and any Associated Operator in relation to 
the employment related entitlements and benefits of the Staff, whether arising under an award, a 
certified agreement or workplace agreement, under contract or under any law, but excluding any 
accrued long service leave liabilities for the Staff (which are funded by the Director on a cash 
basis under Schedule 3 of the Current Service Contract). 

Successor Service Contract means the service contract awarded to the Purchaser under which 
the Bus Operations will be conducted by the Purchaser on and from the Transfer Date. 

Termination Date has the meaning given in the Current Service Contract. 

Third Party Assets means Assets that are not Owned Assets. 

Third Party Lease or Licence means a Bus Lease, an IP Licence, an Equipment Lease and any 
other lease, licence or other right of use under which a Third Party Asset is used by the Operators 
and or an Associated Operator in conducting the Bus Operations. 

Transfer Date has the same meaning as in the Current Service Contract. 

Transfer Price means the price payable for the transfer of the Owned Assets which is calculated 
under Schedule 1. 

Warranties means the representations and warranties set out in Schedule 2. 

Warranty Claim means a Claim by the Purchaser against an Operator or an Associated Operator 
(as applicable) arising as a result of a breach of Warranty. 

1.2 Interpretation 
In this agreement, unless the context otherwise requires, the following rules of construction will 
apply in the interpretation of this agreement: 

(a) words and expressions defined in the Transport Act 1983 (Vic) or in the PTCA and 
italicised in this document will, unless a contrary intention appears expressly or unless the 
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1.3 
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same word or expression is defined in this agreement, have the same meaning where used 
in this agreement 

the singular includes the plural and vice versa and a reference to any gender includes the 
other genders; 

a reference to a clause, schedule or annexure is to a clause, schedule or annexure of or to 
this agreement; 

a reference to a contract or document is to that contract or document as amended, novated, 
supplemented or replaced from time to time; 

a reference to a person includes a corporation, firm, partnership, association, trust, joint 
venture, authority, Govemment Body or, other legal entity and vice versa; 

a reference to any legislation or legislative provision is to that legislation or provision as 
amended, modified, re-enacted, consolidated or replaced from time to time and includes 
any regulation or other instrument issued under that legislation or provi'sion; 

a reference to a party or person includes the successors and pennitted assigns of that party 
or person; 

(b) if any amount is payable under this agreement on a day which is not a Business Day, that 
amount must be paid on the next day that is a Business Day; 

headings and sub-headings are for convenience and do not affect interpretation; 

where an expression is defined, another part of speech or grammatical form of that 
expression has a corresponding meaning; 

(k) the meaning of general words is not limited by specific examples introduced by includin g, 
orfor example, or similar expressions; 

(1) a general obligation imposed on a party must not be read down or limited by reference to a 
more specific obligation, unless this agreement expressly provides otherwise; 

where a party releases another party from Claims, it will be deemed to have released the 
other party from all Claims which it has, but for the execution of this agreement might 
have had, or may have in the future in respect of the relevant subject matter; 

a reference to A dollars, $A, the word dollar or $ is to Australian currency; and 

a rule of construction does not apply to the disadvantage of a party because that party was 
responsible directly or indirectly for the preparation of this agreement or any part of it. 

Associated Operators 
An bbligation in this agreement imposed on an Associated Operator applies only in 

respect of the relevant Asset that is owned, leased or licensed by that Associated Operator. 

Each Operator guarantees the performance by each Associated Operator of its obligations 
under this agreement and agrees to indemnify and keep indemnified the Purchaser against 
all Liabilities suffered or incurred by it as a result of any breach of any obligation by an 
Associated Operator. 

0 
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2. Conditions 

2.1 Conditions 
The transfer of the Assets contemplated by this agreement, and Completion, is conditional on the 

following conditions precedent: 

0 2.2 

2.3 

I The Director having done everything that he was 
required to do to ensure commencement of the 
Successor Service Contract; and 

2. There being no material breach of any of the 
Warranties. 

unless otherwise waived by the Purchaser. 

Commitment to satisfy the Conditions 
The parties agrees to use reasonable endeavours to satisfy, or procure the satisfaction of, the 

Conditions on or before the Transfer Date. 

Consequences of non-fulfilment 
If the Conditions are not satisfied or waived (or, in relation to Condition 2, is only partly satisfied) 
by the Transfer Date, then the Purchaser may: 

(a) terminate this agreement by notice in writing to the Nominated Operator with immediate 

effect in which case: 

this agreement will be of no further effect; and 

afterwards no party will have any other rights or obligations under it, except under 
clauses 12 and 15 which survive termination, and in respect of any obligations 

arising or rights accrued as a result of a breach of this agreement; or 

(b) notify the Nominated Operator that it wishes to Complete, subject to excluding from the 
sale or novation under clause 3 the relevant Owned Asset or Third Party Lease or Licence 

in relation to which an Operator or Associated Operator has materially breached a 

Warranty. 

Transfer of Assets 

Sale and purchase of Owned Assets 
Each Operator and each Associated Operator (as applicable) as beneficial owner agrees to sell the 
Owned Assets owned by it to the Purchaser, and the Purchaser agrees to buy the Owned Assets 
from them: 

for the Transfer Price; 

free from any Encumbrances in the nature of Security Interests (except if the transfer is 

effected under an Allocation Statement); 

on the Transfer Date; and 

in relation to a Contract Depot, on the terms and conditions set out in Schedule 5. 

Purchaser 

Purchaser 

Transfer Agreement I page 9 
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Assignment or novation of Third Party Leases or Licenses 
Subject to clause 3.3 and 6.3, each Operator and each Associated Operator (as applicable) as the 
lessee or licensee under a Third Party Lease or Licence if applicable agrees to assign or novate as 
appropriate to the Purchaser, and the Purchaser accepts the rights under, benefits of, interests in, 

and assumes the burden of, those Third Party Leases or Licences on the Transfer Date. 

Excluded Assets 
The assignment or novation under clause 3.2 excludes the Non Transferable Assets. 

The parties agree to update the list in Schedule 4 as and when Assets are recognised and 

agreed by them as being Non Transferable Assets. 

Transfer Price 

Amount 
The total purchase price payable by the Purchaser for the Owned Assets is the Transfer 
Price. 

No assignment or novation fee is payable by the Purchaser for the assignment or novation 
of any Third Party Lease or Licence, however an adjustment may be required (and is 

payable by the Nominated Operator or the Purchaser as the case may be) in relation to the 
novation of Bus Leases under clause 2(b) of Schedule 1. The Nominated Operator agrees 
to pay all costs associated with procuring the consent of the lessor or licensor to the 
assignment or novation. 

Payment 
The Purchaser agrees to pay the Transfer Price to the Nominated Opefator (or as the Nominated 
Operator otherwise directs) under clause 7.3 by bank cheque or telegraphic transfer to an account 
nominated by the Nominated Operator. 

Due diligence 

Purchaser's right of access 
Each Operator and each Associated Operator (as applicable) agrees to allow the Purchaser full 
access to the Assets and the Staff at reasonable times to enable the Purchaser to conduct its due 
diligence in relation to the Assets. 

Purchaser to avoid disruption 
The Purchaser agrees to use its reasonable endeavours to ensure that any access under clause 5.1 

is exercised and conducted in a manner that minimises interference with the Bus Operations. ' 

Third Party Leases or Licences 

Acknowledgement 
The Operators and each Associated Operator (as applicable) acknowledges that all Third Party 
Leases or Licences (except those relating to Non Transferable Assets) are capable of assignment 
or novation as contemplated by this agreement. 

3.2 

3.3 

4.2 

5.2 
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6.2 Operators to procure assignment or novation 
Each Operator and each Associated Operator (as applicable) agrees to procure and 
facilitate the assignment or novation of the Third Party Leases or Licences (except the 
Third Party Leases or Licences relating to Non Transferable Assets) on the Transfer Date 
including by executing (and affanging for execution by the lessors and licensors of the 
relevant Third Party Assets of) relevant assignment or novation deeds. 

Further to clause 6.2(a), each Operator and each Associated Operator (as applicable) 
agrees to arrange for the execution by all parties (other than the Purchaser) of a Novation 
Deed for each Bus Lease that will be novated under clause 3.2. 

6.3 Purchase if assignment not likely 
If the assignment or novation of a Third Party Lease or Licence (except a Third Party Lease or 
Licence relating to Non Transferable Assets) is considered by the Director to be unlikely to be 
effected by the Transfer Date then each Operator and each Associated Operator (as applicable) 
agrees to, on receipt of written notice from the Director, exercise any right it has under that Third 
Party Lease or Licence to acquire that Third Party Asset and then transfer it to the Purchaser 
under clause 3. 1. 

7. Completion 

7.1 Time and place 

Completion will take place at [time] on the Transfer Date at [venue], or any other place or time 
agreed between the Nominated Operator, the Purchaser and the Director. 

7.2 Operators' obligations 
At Completion, each Operator and each Associated Operator (as applicable) agrees to deliver to 
the Purchaser: 

possession of all Assets (other than Third Party Leases or Licences relating to Non 
Transferable Assets) at the places where they are currently or customarily located or as 
directed by the Director; 

duly executed transfer docume'ntation for any Owned Assets that the Purchaser reasonably 
requires to vest the Owned Assets in the Purchaser, in registrable fortn where applicable; 

all documents of title relating to the Owned Assets; 

a Novation Deed for each Bus Lease novated under clause 3.2 duly executed by the lessor, 

each Operator and each Associated Operator (as applicable); 

assignment and or novation deeds, forms and other documentation relating to any other 
Third Party Leases or Licences assigned or novated under clause 3.2, duly executed by 
each Operator, the owner of the relevant Third Party Asset and each Associated Operator 
(as applicable); 

the continuity guide required to be maintained and made available by the Operator under 
the Current Service Contract; 

subject to clause 3. 1 (b), duly executed discharges or releases of all Encumbrances in the 
nature of Security Interests over the Owned Assets and the Third Party Leases or 
Licenccs; 

duly executed forms or consents reasonably required by the Purchaser to enable the uti I ity 

services provided at the Contract Depots (including gas, water, electricity, sewerage and 
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telephone, facsimile and other communication services (with the benefit of the same 
numbers)) to be transferred to the Purchaser with effect from the Transfer Date; 

(i) all keys and codes required to gain access to any of the Assets transferred, assigned or 
novated under this agreement; and ' 

0) any other document or thing reasonably necessary to give full effect to this agreement as it 
relates to each Operator and or Associated Operator. 

Purchaser's obligations 
At Completion, the Purchaser agrees to: 

deliver to the Nominated Operator duly executed counterparts of any document to be 
delivered by an Operator and or Associated Operator (as applicable) at Completion to 
which the Purchaser is party; and 

pay the Nominated Operator the Transfer Price (and the adjustment amount required under 
clause 2(b) of Schedule I (if any) in accordance with clause 4). 

Simultaneous actions at Completion 
In respect of Completion: 

the obligations of the parties under this agreement are interdependent; 

all actions required to be performed are taken to have occurred simultaneously on the 
Transfer Date; and 

subject to clause 7.5(c), completion of the sale, assignment or novation of an Owned Asset 
or Third Party Lease or Licence under clause 3 

' 

. I or 3.2 is dependent on the completion of 
each other sale, assignment or novation under those clauses. 

Completion obligations breached 
If, on the scheduled Transfer Date, a party has not complied in any material respect with any of its 
obligations under this clause 7, the other party may, at its discretion (provided that the consent of 
the Director has been obtained): 

defer Completion to any subsequent Business Day agreed between the parties and the 
Director; 

waive the requirement to fulfil thos& obligations, in whole or in part, and following that 
waiver, Complete; 

Complete, subject to excluding from the sale or novation under clause 3 the relevant 
Owned Asset or Third Party Lease or Licence in relation to which the breach relates; or 

tenninate this agreement. 

Title and risk 

Possession 
Possession of, and risk relating to, the Assets (other than Third Party Leases or Licences relating 
to Non Transferable Assets) passes to the Purchaser at Completion. 

8.2 Title 
Title to the Owned Assets passes to the Purchaser at Completion. 
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9. Use of Assets pending transfer 

Subject to clause 9(b), if an Owned Asset or a Third Party Lease or Licence (other than a 
Third Party Lease or Licence relating to a Non Transferable Asset) is not transferred, 
assigned or novated to the Purchaser at Completion in accordance with clause 3.1 or 3.2, 
each Operator and each Associated Operator (as applicable) agrees to, to the extent it 

lawfully can, and provided the consent of the Director is obtained, allow the Purchaser to 

use or occupy the relevant Asset as licensee orsub licensee (free of charge) from 

Completion until the transfer, assignment or novation is completed. 

If the Purchaser uses or occupies the relevant Asset as licensee or sub licensee, in 
accordance with clause 9(a), the Purchaser must indemnify each Operator and or each 
Associated Operator for all reasonable direct costs demonstrated and substantiated to the 

satisfaction of the Director incurred by them in connection with the use or occupation 
including, but not limited to, ongoing lease or licence payments. 

The Operators and Associated Operators agree to fully cooperate with the Purchaser in 

any reasonable arrangement to confer the benefit, possession and use of the Asset on, or 

to, the Purchaser. 

10. Indemnities in relation to Third Party Leases or Licences 

10.1 Operators' indemnity 
Subject to Completion occurring, each Operator and each Associated Operator (as applicable) 
indemnifies the Purchaser from and against all Liabilities suffered, paid or incurred by the 
Purchaser resulting from any breach, non performance or non observance of any obligation under 
a Third Party Lease or Licence and any Claim made by a counter party under that Third Party 
Lease or Licence arising from events, acts or omissions occurring or relating to the period before 
the Transfer Date. 

10.2 Purchaser's indemnity 
Subject to Completion occurring, the Purchaser indemnifies each Operator and each Associated 
Operator (as applicable) from and against all Liabilities suffered, paid or incurred by them 
resulting from any breach, non performance or non observance of any obligation under a Third 
Party Lease or Licence and any Claim made by a counter party under that Third Party Lease or 
Licence arising from events, acts or omissions occuff ing or relating to the period after the 
Transfer Date. 

11. Staff 

11.1 Offers of employment 
Not later than 10 Business Days prior to the Transfer Date the Purchaser agrees to make offers of 
employment to those members of Staff notified to it by the Nominated Operator as Available Staff 
under the Current Service Contract (Available Staff) which: 

are on ten-ns no less favourable considered as a whole to the Available Staff than their 
tertns of employment with an Operator or an Associated Operator (as applicable); 

provide for the continuity of Staff Liabilities and entitlements in relation to long service 
leave; 
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meet the relevant criteria of offers of acceptable altemative employment set out in the 
enterprise or workplace agreement certified or lodged under the Workplace Relations Act 
1996 (Cth) applicable to the Staff, and - 

will take effect on the Transfer Date. 

11.2 Termination of employment of Transferring Staff 
At Completion, each Operator and each Associated Operator (as applicable) agrees to release 
from their employment (with effect from the Transfer Date) all Available Staff who accept offers 
of employment from the Purchaser made iri accordance with clause 11. 1 (Transferring Staff). 

11.3 Assumption of Staff Liabilities 
(a) The Purchaser agrees to assume, recognise, become solely responsible for, and indemnify 

each Operator and each Associated Operator (as applicable) in relation to, all Staff 
Liabilities in respect of the Transfeffing Staff as at the Transfer Date. 

(b) In consideration for the assumption by the Purchaser of the Staff Liabilities for the 
Transfeffing Staff, each Operator and each Associated Operator (as applicable) agrees to 
pay to the Purchaser an amount (Transferring Staff Payment) calculated as follows: 

Transferring Staff Payment = (1- T) x SLTS 

where: 

T = the corporate tax rate (expressed as a decimal figure), applicable on the 
Transfer Date; 

SLTS = the aggregate of the Staff Liabilities for all Transferring Staff (less the 
Sick Leave Discount) calculated and valued by an independent actuaty who: 

is jointly appointed by the Director, the relevant Operator or Associated 
Operator (as applicable) and the Purchaser; . 

must apply relevant Australian accounting standards; and 

must apply any assumptions agreed to by the Director, the relevant 
Operator or Associated Operator (as applicable) and the Purchaser, and 

Sick Leave Discount = 80% of the Staff Liabilities that relate specifically to the 
sick leave entitlements of the Transferring Staff, 

and which will be deducted as set out in Schedule 1. 

(c) In relation to Available Staff who do not accept an offer by the Purchaser under clause 
11. 1 (Non-Transferring Staff) each Operator and each Associated Operator (as 
applicable) remains liable for, and agrees to indemnify the Director and Purchaser for, any 
Staff Liabilities for the Non Transferring Staff. 

12. Warranties 

12.1 Warranties 
Each Operator and each Associated Operator (as applicable) represents and waffants to the 
Purchaser that each of the Warranties is true and accurate and not misleading: 

at the date of this agreement; and 

as at Completion by reference to the facts and circumstances then existing. 
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12.2 Reliance of Purchaser 
Each Operator and each Associated Operator (as applicable) acknowledges that the Purchaser 
enters into this agreement in reliance on the Warranties. 

12.3 Application of Warranties 
Each of the Warranties: 

remains in full force after Completion; 

is separate and independent and not limited or restricted by any other Warranty or 

provision of this agreement; and 

is not affected by any investigation made by or on behalf of the Purchaser or any 
infonnation relating to the Bus Operations or Assets of which the Purchaser has 
knowledge, actual or constructive. 

12.4 Operator to disclose breach 
Each Operator and each Associated Operator agrees to disclose to the Purchaser in writing, 
promptly on its becoming aware of the same, full details of any fact, matter, event or circumstance 
which: 

does or might constitute a breach of any of the Warranties when given on the execution of 
this agreeMent; or 

will or might constitute a breach of any of the Warranties when deemed given again 
immediately prior to Completion. 

12.5 Indemnity for Warranty Claims 
Without limiting the other provisions of this clause 12, each Operator and each Associated 
Operator (as applicable) indemnifies the Purchaser for all Liabilities that the Purchaser suffers or 
incurs by reason of any Warranty Claim. 

12.6 Notice of Warranty Claims 
The Purchaser agrees to give the Nominated Operator and each relevant Operator and or 
Associated Operator (as applicable) written notice (including details) of a Warranty Claim or 
anything the Purchaser becomes aware of that may result in a Warranty Claim (Claim Notice). 

12.7 Time limits for Claim Notices and Warranty Claims 
An Operator or Associated Operator (as applicable)will not be liable for any Warranty Claim 
unless it receives a Claim Notice for the Warranty Claim within one year after the Transfer Date. 

13. Capacity 

Each party represents and warrants to each other party that: 

it is validly existing under the laws of its place of incorporation or registration; 

it has the power to enter into and perfon-n its obligations under this agreement and to carry 
out the transactions contemplated by this agreement; 

it has taken all necessary action to authorise its entry into and performance of this 
agreement and to carry out the transactions contemplated by this agreement; 

its obligations under this agreement are valid and binding and enforceable against it in 

accordance with their terms; 



ill 

(e) to the extent that it enters into this ageement in a trustee capacity: 

its appointment as trustee of the relevant trust is valid and subsisting and it is not 
aware of any action to remove or replace it as trustee; 

the trust deed for the relevant trust authoris,es its entry into this agreement; and 

it has a right of recourse to the assets of the relevant trust sufficient to cover any 
ClEiim that may be made against it under this agreement; and 

(f) the execution, delivety and perfonnance by it of this agreement (and any other agreement 
required to be entered into by it in connection with this agreement) will not violate in any 
respect a provision of- 

its constitution or other constituent documents; 

any agreement or arrangement to which it is party or by which it is bound; or 

a law or treaty or ajudgement, ruling, order or decree of a Govemment Body 
binding on it. 

14. Goods and Services Tax 

14.1 Interpretation 
Words or expressions used in this clause 14 which are defined in the A New Ttu System (Goods 
and Services Tax) Act 1999 (Cth) have the same meaning in this clause. 

14.2 Consideration is GST exclusive 
Any consideration or amount to be paid or provided for a supply made under or in connection 
with this agreement, unless specifically described as GST inclusive, does not include GST 
payable on that supply. 

14.3 Gross up of consideration 
If a party (S upplier) makes a supply under or in connection with this agreement on which GST is 
imposed (not being a supply the consideration for which is stated specifically as GST inclusive): 

the consideration payable or to be provided for that supply but for this clause (GST 
exclusive consideration) is increased by, and the recipient of the supply (Recipient) 
agrees to also pay to the Supplier, an amount equal to the GST payable by the Supplier on 
that supply; and 

the amount by which the GST exclusive consideration is increased must be paid to the 
Supplier by the Recipient without set off, deduction or requirement for demand, at the 
same time as the GST exclusive consideration is payable or to be provided. 

14.4 Going concern 
The Operators and the Purchaser agree that the sale of the Owned Assets and the assignment or 
novation of the Third Party Leases or Licences under this agreement constitutes the supply of a 
going coneem for the purposes of the GST law only, and for no other purpose. 

14.5 Reimbursement 
If a payment to a party under this agreement is a reimbursement or indemnification, calculated by 
reference to a Liability incurred by that party, then the payment will be reduced by the amount of 
any input tax credit to which that party is entitled on the acquisition of the supply to which the 
Liability relates. 
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0 

0 

15. General 

15.1 Alterations 
This agreement may be altered only in writing signed by each party. 

15.2 Assignment 
A party may only assign this agreement or a right under this agreement with the prior written 
consent of each other party. 

15.3 Costs 

Each party agrees to pay its own costs of negotiating, preparing and executing this 
agreement. 

Each Operator and each Associated Operator (as applicable) will be responsible for any 
capital gains tax liability triggered by the transfer, assignment or novation of Assets under 
this agreement. 

Any stamp duty levied on this agreement or any of the transactions contemplated by it is 

the responsibility of the Purchaser. 

15.4 Survival 
Any indemnity or any obligation of confidence under this agreement is independent and survives 
tennination of this agreement. Any other term by its nature intended to survive tertnination of this 
agreement survives termination of this agreement. 

15.5 Counterpaft 
This agreement may be executed in counterparts. All executed counterparts constitute one 
agreement. 

15.6 No merger 
The rights and obligations of the parties under this agreement do not merge on completion of any 
transaction contemplated by this agreement. 

15.7 Inconsistency 
If there is any inconsistency between this agreement and the Current Service Contract, the 
Director will instruct the parties how that inconsistency is to be resolved. 

15.8 Further action 
Each party agrees to do, at its own expense, everything reasonably necessary (including executing 
documents) to give full effect to this agreement and any transaction contemplated by it. 

15.9 Document subject to Transport Act and PTCA 

Nothing in this agreement will affect or limit any powers or rights that the parties may have under 
the Transport Act or the PTCA, except where those powers or rights have been expressly waived 
by the party entitled to the benefit of the right or power. 

15.10 Severability 
A tenn or part of a tenn of this agreement that is illegal or unenforceable may be severed from 
this agreement and the remaining terms or parts of the terms of this agreement continue in force. 

15.11 Waiver 
Unless otherwise provided in this agreement, a party does not waive a right, power or remedy if it 
fails to exercise or delays in exercising the right, power or remedy. A single or partial exercise of 
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a right, power or remedy does not prevent another or further exercise of that or another right, 
power or remedy. A waiver of a right, power or remedy must be in writing and signed by the 
party giving,the waiver. 

15.12 Relationship 
Nothing in this agreement creates a relationship of employment, trust, agency or partnership 
between the parties. 

15.13 Confidentiality 
A party may only use infonnation obtained from another party for the purposes of this agreement, 
and must keep that information and the existence and tenns of this agreement and any confidential 
information of another party confidential except where: 

the infonnation is public knowledge (but not because of a breach of this agreement) or the 
party has independently created the information or if it is trivial or obvious; 

disclosure is required by law or a Govemment Body; or 

disclosure is made to: 

the Staff, to the extent that they need to have the information for the perfonnance 
of their duties in respect of the Current Services Contract and this agreement; 

a party's advisors in connection with this document, i,ncluding its bankers, 
accountants, lawyers and insurance brokers; and 

any other person who must know for the purposes of this agreement with the 
consent of the relevant partyon the basis that the person keeps the information 
confidential. 

15.14 Announcements 
A public announcement in connection with this agreement or a transaction contemplated by it 
must be agreed by the parties before it is made, except if required by law or a Govemment Body, 
in which case the party required to make an announcement must, to the extent practicable, first 
consult with and take into account the reasonable requirements of each other party. 

15.15 Governing law and jurisdiction 
This agreement is govemed by the laws of Victoria and each party iffevocably and 
unconditionally submits to the non-exclusive jurisdiction of the courts of Victoria. 

15.16 Notices and other communications 
A notice, demand, consent, approval or communication given under this agreement 
(Notice) must be: 

0) in writing, in English and signed by a person duly authorised by the sender (or any 
other person specified in this agreement); and 

(ii) hand delivered or sent by prepaid post or facsimile to the recipient's address for 
Notices specified in the Details, as varied by any Notice given by the recipient to 
the sender. 

A Notice given in accordance with clause 15.16(a) takes effect when taken to be received 
(or at a later time specified in it), and is taken to be received: 

if hand delivered, on delivery; 

r I 
L -A 
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if sent by prepaid post, on the second Business Day after the date of posting (or on 
the seventh Business Day after the date of posting if posted to or from a place 
outside Australia); and 

if sent by facsimile, when the sender's facsimile system generates a message 
confirming successful transmission of the entire Notice unless, within eight 
Business Hours after the transmission, the recipient infonns the sender that it has 
not received the entire Notice, 

but if the delivery, receipt or transmission is not on a Business Day or is after 5.00pm on a 

Business Day, the Notice is taken to be received at 9.00am on the next Business Day. 

Any notice, demand, consent, approval or communication by the Purchaser to an Operator 
under this document must be given to, or be with, the Nominated Operator on behalf of 
the relevant Operator, unless otherwise expressly provided in this document. 

Any notice or communication received by the Purchaser from the Nominated Operator 
will be deemed to have been authorised by the Operator on whose behalf the Nominated 
Operator purports to be acting. 

0 
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Schedule 1 - Transfer Price 

1 . Transfer Price 

The Transfer Price payable by the Purchaser for the Assets is calculated as follows: 

Transfer Price = Aggregate Bus Price + Aggregate Lease Adjustment Amount + Depot 
Price + Business Systems Price + Bus Operations IP Price + Other 
Assets Price Transferring Staff-Payment 

Nvhere: 

Aggregate Bus Price = the aggregate of the Bus Price for each Contract Bus to be 
transferred. 

Aggregate Lease Adjustment Amount = the aggregate of the Lease Adjustment 
Amount for each Bus Lease to be novated. 0 
Bus Price = the purchase price of a Contract Bus as calculated under clause 2(a) of 
this Schedule 1. 

Depot Price = the purchase price for the Owned Depots calculated under clause 3 

of this Schedule 1. 

Business Systems Price = the purchase price for the Business Systems calculated 
under clause 5 of this Schedule 1. 

Bus Operations IP Price = the purchase price for the Bus Operations fp calculated 
under clause 6 of this Schedule 1. 

Lease Adjustment Amount = the amount calculated under clause 2(b) of this 
Schedule I in relation to the novation of a Bus Lease. 

Other Assets Price = the purchase price payable for all Assets other than those 
refeffed to above, calculated under clause 7 of this Schedule 1. 

Transferring StaffPayment = the amount referred to in clause I 1.3(b). 40 
If the Assets are transferred subject to encumbrances under an Allocation Statement, the 
Transfer Price calculated under clause I (a) of this Schedule I will be reduced by an 

amount equal to the net present value of those encumbrances. 

2. Bus Price 

The purchase price for a Contract Bus to be transferred under this agreement will be the 
market value of that Contract Bus calculated under clause 4(b) of this Schedule 1. 

In relation to the novation of a Bus Lease under this agreement, the parties agree that: 

0) if the market value of the Contract Bus to which that Bus Lease applies 
(calculated under clause 4(b) of this Schedule 1) is greater than the pay out amount 
or termination value under that Bus Lease at the Transfer Date then the Purchaser 
must pay the amount of the excess to the Nominated Operator; - 

(ii) if the market value of the Contract Bus to which that Bus Lease applies 
(calculated under clause 4(b) of this Schedule 1) is less than the pay out amount or 
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termination value under that Bus Lease at the Transfer Date then the Nominated 
Operator must pay to the Purchaser (or the Purchaser may deduct by way of set off 
against the Aggregate Bus Price) the amount of the shortfall; and 

(iii) if the Bus Lease is an operating lease then no fee will be payable for the novation. 

3. Depot Pdce 

The purchase price for the Owned Depots to be transferred under this agreement will be 
calculated in accordance with Schedule 5. 

4. Market Value of Assets 

(a) Where the purchase price of an Asset is to be calculated at its market value, then the 
following provisions of this clause apply. 

(b) At least 14 days prior to the Transfer Date in clause 30.2 of the Current Service Contract 
the Director and the Nominated Operator must jointly appoint a valuer to provide a market 
valuation of the relevant Asset to be transferred on the following basis: 

the valuer is to act as an expert and not as an arbitrator; 

the relevant Operator or Associated Operator (as applicable) is a willing but not 
anxious seller and the Purchaser is a willing but not anxious buyer; 

there is a reasonable period within which to negotiate the value of the relevant 
Asset having regard to the condition of that Asset and the state of the market for 
that Asset; 

the market valuation is to be on a GST exclusive basis; and 

the relevant asset is to be valued having regard to the operational requirements of 
the business with no value for goodwill. 

(c) If the Director and the Nominated Operator do not mutually agree on the appointment of a 

valuer in accordance with clause 4(b) of this Schedule 1, either party may request the 
President of the Institute of Chartered Accountants to appoint a valuer on behalf of the 

parties to provide a valuation in accordance with this clause. 

(d) The market value of each Asset will be the valuation obtained under clause 4(b) of this 
Schedule I in respect of that Asset. 

(e) A valuer appointed under this clause must have appropriate qualifications and experience 
to provide a fair and reasonable valuation. 

(f) The valuation provided by the valuer shall be final and binding on the parties except in the 
case of fraud or gross negligence. 

5. Business Systems Price 

(a) The purchase price for the Business Systems to be transferred under this agreement is 

calculated as follows: 

Business Systenis Price = The lesser of the Market Value of the Business Systenis and the 
Replacement Cost of the Business Systeins 

where: 
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Market Value of the Business Systems = the market value of the Business Systems 

determined by a valuer appointed under, and on the same basis provided for in, clause 4(b) 

of this Schedule 1. 

Replacement Cost = the listed price of the relevant Business System (or an equivalent) by 

the manufacturer or supplier from whorn the Business System was acquired (or the 

manufacturer or supplier of the equivalent). 

The work product and data component of the Business Systems shall have a nil value for 

the purpose of calculating the Business Systems Price under this clause. 

The Business Systems Price calculated under clause 5(a) of this Schedule I will be capped 

at a maximum of 5% of the Local Service Payments under the Current Service Contract 
for the 12 months preceding the Transfer Date. 

The value of any Intellectual Property in the Business Systems will be incorporated in the 

calculation of the Bus Operations IP Price under clause 6 of this Schedule 1. 

Bus Operations IP Price 0 
Bus Operations fP will be deeted to have a nil value for the purpose of a transfer under this 

agreement. 

Other Assets Price 

The purchase price for all Assets to be transferred under clause under this agreement (other than 

those Assets for which the purchase price is calculated under clauses I to 6 of this Schedule 1) is 

the Aggregate of the market value of each Asset calculated under clause 4 of this Schedule 1. 

0 
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Schedule 2 - Warranties 

I Each Operator and each Associated Operator (as applicable) is the absolute legal and beneficial 
owner of each Owned Asset and has full capacity to transfer the unencumbered title in the Owned 
Assets as contemplated by this agreement. 

Each Third Party Lease or Licence (except those in relation to Non Transferable Bus Operations 
IP and Non Transferable Business Systems) is capable of assignment or novation as contemplated 
by this agreement. 

At Completion, there will be no Encumbrances over or affecting any Asset in the nature of 
Security tnterests and neither an Operator nor any Associated Operator is party to any agreement 
to grant any Encumbrance over any Asset. 

The Assets: 

comprise all of the assets used by the Operators in conducting the Bus Operations; 

are the only assets necessary for the conduct and operation of the Bus Operations; 

are fit for their intended purpose; and 

are in the state required under the Current Service Contract. 

0 
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Schedule 3 Contract Buses 

[insert] 

0 

0 
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0 

0 

Schedule 4 Non Transferable Assets 

Nil 
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Schedule 5 Terms and conditions applicable 
to the sale of a Contract Der)ot 

1. The Law Institute of Victoria copyright Contract of Sale of Real Estate (With GST gross up 
wordings Approved VLRPA, EEA 1980, S53A 2001) (LIV Contract) will be entered into in 
relation to the Contract Depots and the Particulars of Sale will be completed as follows: 

the purchaser will be the Purchaser; 

the vendor will be an Operator or Associated Operator (as applicable) who owns the 
Contract Depot; 

the land will be the Contract Depot; 

there will be no chattels sold under the LIV Contract; 

the Depot Price for the purpose of clause 3 of Schedule I will be the amount determined 
under special condition 2(b) below; 

the deposit will be $ 1.00 which must be paid on the day of sale; 

settlement will take place on the Transfer Date, however this may be extended in order to 
enable the purchaser to effect due diligence under paragraph 2(c) below; 

the vendor will be obliged to deliver vacant possession of the p'roperty to the purchaser at 
settlement. 

2. The LIV Contract will contain special conditions in the following tenns: 

the purchaser must reimburse at settlement any GST for which the vendor is liable on the 
sale; 

the Depot Price will be determined as follows: 

(i) the price will be the market value of the property on the day of sale as agreed by 
the vendor and the purchaser or, if they fail to agree within 14 days after the day of 
sale, determined by a valuer appointed by the President of the Australian Property 
Institute (Victorian Division) on the application of the purchaser; 

(ii) the valuer must be a member of the Australian Property Institute (Victorian 
Division) having at least 15 years experience in valuing premises of a similar kind 
to the property; 

(iii) the parties may each make written submissions to the valuer. The purchaser will 
have the right to make an additional written submission during or after the due 
diligence period referred to in paragraph 2(c) below. The valuer must not make a 
detennination of the market value of the property until after: 

the purchaser makes this additional written submission; or 

the purchaser tells the valuer that the purchaser will not make the 
additional submission; 

(iv) the valuer must be instructed to detennine the market value on the basis that: 

(A) the property may be used for any purpose pennitted by the planning 
regulations and guidelines of the relevant Govemment Body applicable as 

at the date of valuation; and 
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(B) the market value must reflect any actual or likely contamination of, or 
contamination liability attached or relating to, the property; 

the valuer must be instructed to make the determination not less than seven days 

before the date fixed for settlement; and 

the valuer will act as an expert and the valuer's determination will bind the parties. 

(c) the purchaser will have the right of access to the property and records in relation to the 
property from the day of sale to carry out the usual purchaser's due diligence including, 
without limitation, as to the condition of the improvements on the property, the extent of 
any contamination of the property and, where the contamination has or may have migrated 
from the property, the extent of any contamination of surrounding properties. 

L-1 

0 
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Schedule 6 Novation Deed 

Details 

Date 

Parties 

Short form name 

Notice details 

Name 
Short form name 

Notice details 

Operator 
[insert details] 
Facsimile: [insert details] 
Attention: [insert details] 

[Purchaser] 
Purchaser 
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Name [Lessor] 
Short form name Lessor 
Notice details [Insert] 

Name [Operator name] 0 

Background 
The Operator has entered into the Bus Leases with the Lessor. 0 
The Operator, the Lessor and the Purchaser wish to novate the Bus Leases. 
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Agreed terms 

1 . Defined terms and interpretation 

1.1 Definitions 
In this Novation Deed unless the context otherwise requires: 

Authorisation means: 

any authorisation, approval, licence, permit, consent, qualification, accreditation, filing, 
registration, certificate, resolution, direction, declaration or exemption and any renewal 
and variation of them; and . 

for anything which a Govemment Agency may prohibit or restrict with a specified period, 
the expiry of that period without intervention or other action by that Govemment Agency. 

Bus Leases means the bus leases listed in the Schedule to this Novation Deed. 

Business Day means any day other than a Saturday, Sunday or public holiday in Victoria. 

Effective Date means the date specified as such in the Schedule to this Novation Deed. 

Government Agency means: 

a govemment or any governmental, semi-govemmental orjudicial entity or body, whether 
foreign or local; 

a department, office or minister of a govemment acting in that capacity; or 

a commission, delegate, instrumentality, agency, board or other govemment, semi- 
govemment, judicial, administrative, monetary or fiscal authority, whether statutory or 
not. 

Notice has the meaning given in clause 8. 

Novation Deed means this document. 

Recipient has the meaning given in clause 7.3. 

Supplier has the meaning given in clause 7.3. 

1.2 Interpretation 
In this Novation Deed, unless the context otherwise requires, the following rules of construction 
will apply in the interpretation of this Novation Deed: 

the singular includes the plural and vice versa and a reference to any gender includes the 
other genders; 

a reference to a clause, schedule or annexure is to a clause, schedule or annexure of or to 
this Novation Deed; 

a reference to a contract or document is to that contract or document as amended, novated, 
supplemented or replaced from time to time; 

a reference to a person includes a corporation, firm, partnership, association, trust, joint 
venture, authority, Goveniment Body or, other legal entity and vice versa; 
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0) a reference to any legislation or legislative provision is to that legislation or provision as 

amended, modified, re-enacted, consolidated or replaced from time to time and includes 

any regulation or other instrument issued under that legislation or provision; 

0) a reference to a party or person includes the successors and permitted assigns of that party 

or person; 

(k) if any amount is payable under this Novation Deed on a day which is not a Business Day, 

that amount must be paid on the next day that is a Business Day; 

(1) headings and sub-headings are for convenience and do not affect interpretation; 

where an expression is defined, another part of speech or grammatical fonn of that 

expression has a corresponding meaning; 

the meaning of general words is not limited by specific examples introduced by including, 

orfor example, or similar expressions; 

a general obligation imposed on a party must not be read down or limited by reference to a 

more specific obligation, unless this Novation Deed expressly provides otherwise; 

where'a party releases another party from Claims, it will be deemed to have released the 0 
other party from all Claims which it has, but for the execution of this Novation Deed 

might have had, or may have in the future in respect of the relevant subject matter; 

a reference to A dollars, $A, the word dollar or $ is to Australian currency; and 

a rule of construction does not apply to the disadvantage of a party because that party was 

responsible directly or indirectly for the preparation of this Novation Deed or any part of 

it. 

Novation and release 

2.1 Novation from Effective Date 

By way of novation and with effect from the Effective Date: 

the Purchaser is substituted for the Operator under the Bus Leases as if named as an 

original party to the Bus Leases in place of the Operator; 0 
the Purchaser assumes all of the obligations of the Operator under the Bus Leases arising 

on or after the Effective Date; 

all of the rights and benefits of the Operator under the Bus Leases are conferred on the 

Purchaser; and 

every reference in the Bus Leases to the Lessee is to be read as if it were a reference to the 

Purchaser. 

2.2 Release by the Lessor 

With effect from the Effective Date, the Lessor releases the Operator from all its obligations and 

liabilities under the Bus Leases arising on or after the Effective Date. 

3. Amendments to Bus Leases 

3.1 Amendments to Bus Leases 

The Bus Leases are amended with effect from the Effective Date as set out in the Schedule to this 

Novation Deed. 
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3.2 Construction of Bus Leases 
Subject to the provisions of this Novation Deed, this Novation Deed and the Bus Leases will be 

read and construed as one document. 

Indemnities 

4.1 Operator indemnity 
The Operator unconditionally and irrevocably indemnifies the Purchaser against any liability, 
cost, damages, debt, expense, tax or loss incurred or payable by the Purchaser as a result of any 
suit, action, demand, cause of action or proceeding against the Purchaser under or in respect the 
Bus Leases which relates to any act or omission of the Operator at any time before the Effective 
Date. 

4.2 Purchaser indemnity 
The Purchaser unconditionally and irrevocably indemnifies the Operator against any liability, 
cost, damages, debt, expense, tax or loss incurred or payable by the Operator as a result of any 
suit, action, demand, cause of action or proceeding against the Operator under or in respect the 
Bus Leases which relates to any act or omission of the Purchaser at any time on or after the 
Effective Date. 

Representations and warranties 

5.1 Representations and warranties 
Each of the parties represents and warrant to the other parties that: 

(a) it is properly incorporated under the laws of the place of its incorporation; 

(b) it has full power and authority to enter into and perfonn its obligations under this 
Novation Deed and it has taken all corporate and other action necessary to authorise the 
execution, delivery and performance of this Novation Deed; 

(c) it benefits by entering into this Novation Deed; 

(d) this Nova.tion Deed has created valid and binding obligations enforceable against it in 0 accordance with its terms; 

(e) the execution of this Novation Deed and the perfon-nance by it of its obligations or the 
exercise of its rights under this Novation Deed does not and will not: 

contravene its constitution; 

contravene a law or Authorisation or require that any Authorisation be obtained; 

contravene any agreement or obligation binding on it or applicable to its assets, 
revenues or business; 

exceed any limits on its powers or the powers of its directors; 

(f) in entering this Novation Deed, it is not acting as a trustee of any trust; and 

(g) no application or order has been made for winding-up or liquidation of it, no action has 
been taken to seize or take possession of its assets, there are no unsatisfied judgments 
against it and it is able to pay its debts as they fall due. 
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5.2 Repetition 

The representations and warranties in this Novation Deed are made on the date of this Novation 

Deed and are repeated on the Effective Date. 

5.3 Reliance 

Each party acknowledges that the other parties have entered into this Novation Deed in reliance 

on the representations and warranties in clause 5. 1. 

Costs, expenses and duties 

6.1 Costs and expenses 

Subject to clause 6.2, the parties agrees to bear their own expenses of agreeing and executing this 

Novation Deed. 

6.2 Other duties 

The Purchaser agrees to pay all registration, financial institutions, bank account debit and other 

duties and taxes (including fines and penalties) which may be payable or determined to be payable 

in relation to the execution, delivery, registration, perfonnance, enforcement or attempted 

perfonnance or otherwise in respect of this Novation Deed or any payment or receipt or other 

transaction contemplated by this Novation Deed. 

Goods and Services Tax 

7.1 Interpretation 

Words or expressions used in this clause 7 which are defined in the A New Tax System (Goods 

and Services Tax) Act 1999 (Cth) have the same meaning in this clause. 

7.2 Consideration is GST excluive 

Any consideration or amount to be paid or provided for a supply made under or in connection 

with this Novation Deed, unless specifically described as GST inclusive, does not include GST 
payable on that supply. 

7.3 Gross up of consideration 0 
If a party (Supplier) makes a supply under or in connection with this Novation Deed on which 

GST is imposed (not being a supply the consideration for which is stated specifically as GST 
inclusive): 

the consideration payable or to.be provided for that supply but for this clause (GST 
exclusive consideration) is increased by, and the recipient of the supply (Recipient) 

agrees to also pay to the Supplier, an amount equal to the GST payable by the Supplier on 
that supply; and 

the amount by which the GST exclusive consideration is increased must be paid to the 
Supplier by the Recipient without set off, deduction or requirement for demand, at the 

same time as the GST exclusive consideration is payable or to be provided. 

7.4 Reimbursement 

If a payment to a party under this Novation Deed is a reimbursement or indemnification, 

calculated by reference to a Liability incurred by that party, then the payment will be reduced by 

the amount of any input tax credit to which that party is entitled on the acquisition of the supply to 

which the Liability relates. 

Transfer Agreement I page 32 

ME75099388_1 (W2003) 



ME75099388_1 (W2003) 

33 

8. Notices 

A notice, demand, consent, approval or communication given under this Novation Deed 
(Notice) must be: 

in writing, in English and signed by a person duly authorised by the sender (or any 
other person specified in this Novation Deed); 

(ii) hand delivered or sent by prepaid post or facsimile to the recipient's address for 
Notices specified in the Details, as varied by any Notice given by the recipient to 
the sender. 

A Notice, given in accordance with clause 8(a) takes effect when taken to be received (or 
at a later time specified in it), and is taken to be received: 

if hand delivered, on delivery; 

if sent by prepaid post, on the second Business Day after the date of posting (or on 

the seventh Business Day after the date of posting if posted to or from a place 
outside Australia); 

0 (iii) if sent by facsimile, when the sender's facsimile system generates a message 
confirming successful transmission of the entire Notice unless, within eight 
Business Hours after the transmission, the recipient informs the sender that it has 
not received the entire Notice, 

but if the delivery, receipt or transmission is not on a Business Day or is after 5.00pm on a 
Business Day, the Notice is taken to be received at 9.00am on the next Business Day. 

9. General provisions 

9.1 Severability 
A tenn or part of a terin of this Novation Deed that is illegal or unenforceable may be severed 
from this Novation Deed and the remaining tenns or parts of the tenns of this Novation Deed 
continue in force. 

9.2 Counterparts 
This Novation Deed may be executed in counterparts. All executed counterparts constitute one 
Novation Deed. 

9.3 Further action 
Each party agrees to do, at its own expense, everything reasonably necessary (including executing 
documents) to give full effect to this Novation Deed and any transaction contemplated by it. 

9.4 Moratorium legislation 
To the extent pennitted by law, a provision of a law is excluded if it does or may, directly or 
indirectly: 

lessen or vary in any other way the obligations of any party under this Novation Deed; or 

delay, curtail or prevent or adversely affect in any other way the exercise by a party of any 
of its rights, remedies or powers under this Novation Deed. 

9.5 Governing law and jurisdiction 
This Novation Deed is govemed by the laws of Victoria and each party irrevocably and 
unconditionally submits to the non-exclusive jurisdiction of the courts of Victoria. 
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Executed as a deed in Melboume. 

Execution 

[Operator execution clause] 

[Lessor execution clause] 

[Purchaser execution clause] 

:1 

0 
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Schedule 
I Ten-ns and expressions defined in the Novation Deed have the same meaning when used 

in this Schedule. 

2. For the purpose of the Novation Deed: 

the Bus Lease(s) are: 

[##]; and 

the Effective Date is [insert date]. 

the address, attention details and facsimile number for notices to the Purchaser are: 

Address: 

Attention: 

Facsimile no: 

0 
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Signing page 

EXECUTED as an agreement. 

Executed by W Sinclair & Sons 
Prop ,P*Ta-?y,,Limited in accordance with its 

conAitution irl\the vesence of: 

of 

G LA-S 4-10LJ 

Name of director (print) 

Executed by Kefford Properties Pty Ltd 
(as trustee .,"e Kefford Property Trust) 
in accorKr ce witli its constitution in the 

or 0 /1 

ignature of director 

R-ame of director (print) 

Executed by Eastern Suburbs Omnibus 
Services Prqtary Limited in 
accordare wit it 7 in the presenc of: 

r7nstit t' 

Signature of director 

Name of director (print) 

Executed by [insert Purchaser] in 

accordance with its constitution in the 

presence of: 

h=1 
Signature of director 

Name of director (print) 

ME_75099388_1 (W2003) 

-Wnat'ure of NFectef/company secretary 

(Please delete as applicable) 

Name of director/company secretary (print) 

iature old icompanysecretary 

(Please delete as applicable) 

12 V,,e=FPCXz=D 
Name of director/company secretary (print) 

InA 
Si: ture of director/company secrf5tary 2i 
(Please delete as applicable) 

80-PtM LEI:--FCA424) 
Name of director/company secretary (print) 

m 
Signature of director/company secretary 

(Please delete as applicable) 

Name of director/company secretary (print) 

mm 

9 
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Option to buy real 
property . 

89-93 Atherton Road, Oakleigh 0 Victoria 3166 

Kefford Properties Pty Ltd (as trustee for the Kefford 
Property Trust) (Grantor) 

The Director of Public Transport (Grantee) 

0 



Option to b'uy real property 
89-93 Atherton Road, Oakleigh Victoria 3166 

Information Table 

Agreed Terms 

Defined terms 

Grant of Option 

Option Fee 

3.1 Acknowledgement of Option Fee 
3.2 Option Fee property of Grantor 

How the option is exercised 

S. Contract 

Effect of exercising the option 

Grantor to execute copy contract 

Grantor's obligations until option ends 

Nominee 
9.1 How a nomination is made 
9.2 Effect of nomination 

Notices 

Schedule 1 Option exercise notice (clause 4) 

Schedule 2 Nomination notice (clause 9) 

Schedule 3 Contract terms (clause 5) 

Signing Page 
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Information table. 

Date 
2 3 JUN 2008 

Parties 

Name Kefford Properties Pty Ltd (as trustee for the Kefford Property Trust) 
ABN 64 005 222 015 

Short form name Grantor 
Notice details 14-16 Carrington Drive, Albion, Victoria 3020 

Name The Director of Public Transport under the Transport Act 1983 (Vic) on 
behalf of the Crown in right of the State of Victoria under the PTCA 

Short form name Grantee 
Notice details Level 14, 121 Exhibition Street, Melboume, Victoria, 3001 

Facsimile: 9655 8993 
Attention: Director 

reed terms 

1. Defined terms 

In this document: 

Contract means the contract of sale of the Property in the form required under clause 5. 

Operator means W Sinclair & Sons Proprietary Lirnited ABN 67 004 482 142. 

Option Fee means $1.00. 

Option Period means the period beginning on the date that the Director has given notice to the 
Operator tenninating the Service Contract (Termination Notice) and ending at 5.00pm on the 
effective tennination date set out in the Tennination Notice. 

Property means the property: 

situated at and known as 89-93 Atherton Road, Oakleigh Victoria 3166 being the whole of 
the land described in certificate of title volume 8429 folio 661; and 

includes any property the freehold title in which is acquired as a Contract Depot under 
clause 16 of the Service Contract after the date of this deed and before the commencement 
of the Option Period, 

unless disposed of as contemplated under clause 21 of the Service Contract before the option is 
exercised. 

Service Contract means the contract between the Grantee and the Operator dated on or about the 
date of this deed relating to the provision by the Operator of regular passenger services. 

ME75183427_1 (W2003) 
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Termination Transfer Agreement means the agreement of that naine annexed to the Service 
Contract, signed by the Grantor, and which the Operator delivered to the Grantee as a condition 
precedent to conimencement of the Service Contract under which the Property will be transferred 
if and when the Service Contract is terminated. 

Vendor's Statement means the statement under section 32 of the Sale of Land Act 1962 (Vic). 

2. Grant of option 

The Grantor grants to the Grantee an option to buy the Property on the terms in the Contract and 
the Termination Transfer Agreement. 

3. Option Fee 

3.1 Acknowledgment of Option Fee 

The Grantor acknowledges receipt of the Option Fee. 

3.2 Option Fee property of Grantor 9 
The Option Fee is the property of the Grantor, whether or not the option is exercised. 

4. How the option. is exercised 

To exercise the option, the Grantee must have given a Transfer Notice under the Service Contract 
and agrees to deliver to the Grantor before the end of the Option Period: 

an option exercise notice in the for-m in Schedule 1; and 

two copies of the Contract executed by the Grantee with the day of sale completed as the 
day on which the Grantee exercises the option. 

5. Contract 

The Contract will be prepared by the Grantee and be on the temis set out in Schedule 3. 

m Effect of exercising the option E 
If the Grantee exercises the option as set out in clause 4, then from the date the Grantee does so, 
the Grantor is bound to sell and the Grantee is bound to buy the Property on the terms in the 
Contract and the Termination Transfer Agreement. The notice delivered by the Grantee under 
clause 4(a) and the copies of the Contract delivered by the Grantee under clause 4(b) constitute 
evidence of the contract arising on exercise of the option. 

Grantor to execute copy contract 

Although a binding contract exists between the Grantor and the Grantee on exercise of the option 
as set out in clause 4, as soon as practicable after the option is exercised, the Grantor agrees to 
execute the Contract the Grantee has delivered under clause 4 and have one executed copy 
delivered to the Grantee together with the Vendor's Statement. 

A Grantoes obligations until option ends 

Until the end of the Option Period the Grantor: 



grant any licence over the Property; or 

otherwise encumber or deal with the Property in any way. 

Nominee 

How a nomination is made 

If the Grantee has not exercised the option, the Grantee may nominate another person to exercise 
the option by delivering to the Grantor a nomination notice in the form in Schedule 2 completed 
and executed by the Grantee and the nominee. 

Effect of a nomination 

If the Grantee nominates a noniinee under clause 9. 1, then from the date the Grantee delivers the 
nomination notice listed in that clause: 

the nominee may exercise the option and the Grantee may not; and 

this deed is to be read as if 'Grantee' is replaced by the name of the nominee whenever it 
appears in clauses 4, 6, 7 and Schedule 3; 

10. Notices 

A notice, consent, approval, request or demand in connection with this deed: 

must be in writing; 

must be signed by the party giving it or that party's authorised officer, attomey, or solicitor; 

may be addressed to the relevant party's solicitor named in the Contract. 

must be left at or posted by prepaid post (airmail, if posted outside Australia) to the 
address of the addressee, or sent to the addressee's facsimile number, or delivered to the 
facilities of a document exchange of which the addressee is a member, set out in the 
Contract or the Inforination table or, if the addressee notifies another address, facsin-ffle 
number or document exchange for receipt of documents, then at or to that address or 
facsimile number or document exchange; 

is taken to be received: 

0 

0 

ME751834271 (W2003) 

agrees to take all reasonable steps to maintain the Property and all improvements on it in 
the condition they are in at the date of this deed except for fair wear and tear; 

agrees to repair any damage to the Property and the improvements on it except for fair 
wear and tear; 

agrees to maintain insurances for all improvements on the Property for their full 
replacement value; and 

agrees not to: 

sell, agree to sell or grant an option to purchase over the Property; 

(ii) grant any mortgage, charge, easement, lease, or any other interest in the Property; 

a 
9.1 

9.2 



if hand delivered, on delivery; 

if posted in Australia, on the third business day after posting; 

if posted outside Australia, on the seventh business day after posting; 

if delivered to the facilities of a document exchange, on the second business day 
after delivery there; or 

if sent by facsimile, when the machine sending the facsimile generates a report 
showing that the total number of pages of the facsimile were successfully sent to 
the facsimile number of the addressee; and 

(f) unless a later date is specified in it, takes effect on the date it is taken to be received. 

0 

0 
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Schedule 1 Option exercise notice (dause 4) 

To Kefford Properties Pty Ltd (as trustee for the Kefford Property Trust) ABN 64 005 222 015 

(Grantor) 

The Director of Public Transport (Director) exercises the option granted in the deed of option to buy real 
property between the Grantor and the Director dated [insert date] in relation to the property at 89-93 

Atherton Road, Oakleigh Victoria 3166. 

Date: 

[insert Director's signoffl 

0 

ME75183427_1 (W2003) 



Schedule 2 Nomination notice(dause 9) 

To: Kefford Properties Pty Ltd (as trustee for the Kefford Property Trust) ABN 64 005 222 015 
(Grantor) 

The Director of Public Transport (Director) noniinates [insert name of nominee] to be his nominee to 
exercise the option to buy real property between the Grantor and the Director dated [insert date] in 
relation to the property at 89-93 Atherton Road, Oakleigh Victoria 3166. 

The Norninee's address for service is: [insert] 

Date: 

[insert Director's signoffl 

is 

0 
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Schedule 3 Contract terms (dause 5) 

0 

The Contract will be on the following terms: 

The form will be the Law Institute of Victoria copyright Contract of Sale of Real Estate (With 
GST gross up wordings Approved VLRPA, EEA 1980, S53A 2001) and the Particulars of Sale 
will be completed as follows: 

the purchaser will be the Grantee and or nominee; 

the vendor will be the Grantor; 

the land will be the Property; 

there will be no chattels sold under the contract; 

the price will be the amount determined under the special condition of the contract 
described at paragraph 2(b) below; 

the deposit will be $ 1.00 which must be paid on the day of sale; 

(9) settlement will take place on the Transfer Date described in the Service Contract, however 
this may be extended in order to enable the purchaser to effect due diligence under 
paragraph 2(c) below; and 

(h) the vendor will be obliged to deliver vacant possession of the property to the purchaser at 
settlement. 

2. The Contract will contain special conditions in the following temis: 

the purchaser agrees to reimburse at settlement any GST for which the vendor is liable on 
the sale; 

the price will be determined as follows: 

the price will be the market value of the property on the day of sale as agreed by 
the vendor and the purchaser or, if they fail to agree within 14 days after the day of 
sale, determined by a valuer appointed by the President of the Australian Property 
Institute (Victorian Division) on the application of the purchaser; 

the valuer must be a member of the Australian Property Institute (Victorian 
Division) having at least 15 years experience in valuing prernises of a similar kind 
to the property; 

the parties may each make written submissions to the valuer. The purchaser will 
have the right to make an additional written submission during or after the due 
diligence period referred to in paragraph 2(c) below. The valuer must not make a 
detennination of the market value of the property until after: 

the purchaser makes this additional written submission; or 

the purchaser tells the valuer that the purchaser will not make the 
additional submission; 

Gv) the valuer must be instructed to determine the market value on the basis that: 

ME_751834271 (W2003) 
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the property may be used for any purpose permitted by the planning 
regulations and guidelines of the relevant Govemment Body applicable as 
at the date of valuation; and 

the market value must reflect any actual or likely contamination of, or 
contamination liability attached or relating to, the property; 

the valuer must be instructed to make the deterrnination not less than seven days 
before the date fixed for settlement; and 

the valuer will act as an expert and the valuer's detennination will bind the pafties. 

(c) unless the purchaser has done go prior to exercising the option, the purchaser will have the 
right of access to the property and records in relation to the property from the day of sale 
to cany out the usual purchaser's due diligence including, without limitation, as to the 
condition of the improvements on the property, the extent of any contamination of the 
property and, where the contamination has or may have migrated from the property, the 
extent of any contamination of surrounding properties. 

0 

0 
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Signing page 

EXECUTED as a deed 

2 3 JUN 20nfl Dated[ ............... T.] 

// Z/ A 4/Z- 
Signature - 

Hector McKenzie 
[Name and titlee Director of Public 
Transport 

Executed by Kefford Properties Pty Ltd 
(as trjwtUU19,r the Kefford Property 

!rtt) in 
he 

Sianatue 

its constitution in 
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ERICA KHENG Ll CHAN 
525 Collins Street, Melbourne 

An Ai i.-,trqlq;an I-pqqt Practitioner within the 

nieanirig of the Legai Protession Aca 2uu4 

m 
(Please delete as applicable) 

DoLxu')s sk&y) 
Name of director (print) Name of director/company secretary (pflnt) 
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AO Direct Deed 
Metropolitan Bus Services Contract Local 

Services 

The Director of Public Transport (Director) 

Kefford Properties Pty Ltd (as trustee for the Kefford Property 
Trust) (Associated Operator). 

W Sinclair & Sons Proprietary Limited 

Eastern Suburbs Omnibus Services Proprietary Limited 

(each an Operator and together the Operators) 

In relation to the depot located at Atherton Road, 
Oakleigh that is owned by the Associated Operator and 
made available to the Operator for use in the provision 
of Local Services. 

Ll 

MienterEllison 
L A W Y E R S 

RlALTO TOWERS, 525 COLLINS STREET, MELBOURNE VIC 3000, DX 204 MELBOURNE 

TEL: +613 8608 2000 FAX: +613 8608 1000 

www.minterellison.com 
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AO Direct Deed 

Details 

Agreed terms 
Defined terms & interpretation 

Defined terms 
1.2 lhterpretation 
1.3 Determination, Statement and certificate conclusive 
1.4 Delegation 
.1.5 Directors discretion 
1.6 Consents and approvals 
1.7 Transfer of functions 

MBSC 

Consent, acknowledgements and agreements 

General undertakings 
4.1 Undertakings of the Associated Operator 
4.2 Undertakings of the Director 

5.- Termination or suspension of AO Subcontract 

5.1 Termination lor suspension for default 
5.2 Cure rights 
5.3 Application of clauses 

Interim Operator 
6.1 Appointment 
6.2 Associated Operator to assist 

Acquisition on Termination 
7.1 Option 
7.2 Conditions 
7.3 Due diligence - AO Contract Depots 
7.4 Allocation Statement 
7.5 Audit of Bus condition 
7.6 Leased Assets 
7.7 Operator to facilitate 
7.8 Transfer of Staff 
7.9 Restrictions relating to Staff 
7.10 Intellectual Property licences 
7.11, Intellectual Property Indemnity 
7.12 Associated Operator's End of Term Option 

7.13 Going concern 
7.14 Operator to facilitate 
7.15 No frustration 

Dealing with Assets 
8.1 Restriction in relation to AO Contract Buses and AO Contract Depots 

8.2 Notification in relation to AO Contract Depots 

8.3 Restrictions in relation to Leases 
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10.2 

10.3 

10.4 
10.5 

10.6 

10.7 

10.8 
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10.12 
10.13 
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11.2 

11.3 

11.4 

11.5 

11.6 

11.7 
11.8 
11.9 

11.10 
11.11 

Director's Rights 
Exercise Events 
General powers 
Specific powers 
Directors specific Termination powers 
Discharge or acquire Security Interest 
Period for exercise 
Co-operation in exercise of power of sale 
Appointment of Attorney 
Enforcement and other expenses 
General indemnity 
Equitable relief 
Receipt by Director 
Third parties need not enquire 
Notice, demand or lapse of time required by Law 
Director and Attorney not restricted 
Director and Attorney not mortgagee in possession or liable 
Director may set off 
Reinstating avoided transaction 
Authorised Representatives and communications 
Performance 
Not a charge 

Dispute resolution 
Notice of dispute 
Parties to meet 
Referral to senior executives 
Referral to Expert or Arbitrat 

' 

or 
Issues for resolution by an Expert 
Selection of Arbitrator or Expert 
Procedure on arbitration 
Procedure on resolution by Expert 
Court proceedings and other relief 
Exclusion 
Performance not affected 

AO Direct Deed I page 3 

ME751250941 (W2003) 

8.4 Restrictions on Nominated Contract Buses 16 

8.5 Consequences of dealings with Assets 17 

9. Representations and warranties 17 

9.1 Warranties correct 17 

9.2 Notification of change 17 

9.3 Reliance on representations and Warranties 17 

9.4 No representations or warranties by the Director 17 

GST 25 

12.1 Interpretation 25 
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12.3 Gross up of consideration 25 
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13.2 Independent 25 

13.3 Assignment 
13.4 Costs 26 

13.5 Survival 26 

13.6 Counterparts 26 

13.7. Contra proferentem 26 

.13.8 No merger 26 

13.9 Entire agreement 26 

13.10 Trustee Capacity 26 

13.11 Further action 27 

13.12 Document subject to Transport Act and PTCA 27 

13.13 Severability 27 

13.14 Waiver 27 

13.15 Rights held on trust 27 

13.16 Governing law and jurisdiction 27 

13.17 Notices and other communications 27 
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Details 

Date 
2 3 JUN 2008 

Parties 

Name The Director of Pubtic Transport under the Transport Act 1983 (Vic) on 
behalf of the Crown in right of the State of Victoria under the PTCA 

Short form name Director 
Notice details Level 14, 121 Exhibition Street, Melboume, Victoria 3000 

Name Kefford Properties Pty Ltd (as trustee for the Kefford Property Trust) 
ABN 64 005 222 015 

Short form name Associated Operator 
Notice details 14-16 Carrington Drive, Albion, Victoria 3020 

Name W Sinclair & Sons Proprietary Limited ABN 67 004 482 142 
Short form name Operator 
Notice details 9 Slough Road, Altona, Victoria 3018 

Name Eastern Suburbs Omnibus Services Proprietary Limfted 
ABN 51004 231396 

Short form name Operator 
Notice details 9 Slough Road, Altona, Victoria 3018 

Background 
A The Director has agreed to allow the Operators to subcontract the provision of part of the Local 

Services to the Associated Operator. 

B The Associated Operator has agreed to grant the Director rights over its assets including on the 
tennination of the MBSC. 

c This Deed sets out the parties' agreement as to how the Director may exercis'e Ms rights, and other 
relevant matters between the parties. 

AO Direct Deed I page 5 
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16,1 reed terms 

1. Defined terms & interpretation 

1.1 Defined terms 
In this document: 

In this Deed, unless the context requires another meaning: 

AO Contract Bus means a Contract Bus owned or leased by the Associated Operator and used or 
to be used in the provision of any of the Local Services. 

AO Contract Depot means a Contract Depot owned or leased by the Associated Operator and 
used or to be used in the provision of any of the Local Services, including the land, buildings and 
other improvements comprising the Depot. 

AO End of Term Depot Option Deed has the meaning given in clause 7.12(b). 

AO End of Term Option has the meaning given in clause 7.12(a). 40 
AO Subcontract means any agreement between the Operator and the Associated Operator, under 
which. the Associated Operator agrees to provide services or assets required for the Operators to 
fulfil their obiigations under the MBSC. 

Attorney means an attomey appointed by the Director under clause 10.8. 

Arbitrator has the meaning given in clause 11.4. 

Deed means this AO direct deed, including its schedules and annexures. 

Default means: 

any breach by any Operator of any of its obligations under the AO Subcontract or any 
event of default, tennination event or similar event (whatever called) under the AO 
Subcontract; or 

any other event or circumstance which, alone or with the giving of notice or passage of 
titne or both, would entitle the Associated Operator to avoid, tenninate, discharge or 
rescind the AO Subcontract or treat it as repudiated or to suspend the Associated 40 
Operator's performance of obligations under it. 

Default Notice has the meaning given in clause 5. 1 (a). 

Dispute Notice has the meaning given in clause 11. 1. 

Enforcing Party means the Director or any agent, attomey or nominee appointed or acting under 
this Deed, or the MBSC. 

Exercise Event means the giving of- 

a Tennination Notice under clause 28.3 of the MBSC; or 

a Step-in Notice under clause 27.1 of the MBSC. 

Expert has the meaning given in clause 11.4. 

MBSC means the Metropolitan Bus Services Contract dated on or about the date of tllis Deed 

between the Operators, the Director and the Parent Guarantor. 
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Potential Default means any event or circumstance that, in the reasonable opinion of the relevant 
party, indicates a material risk of Default. 

Power means any right, power, authority, discretion or remedy under a document or applicable 
law. 

Purchaser has the meaning given to it in clause 7.1 (a). 

Reporting Body means: 

a Govermnent Body; and 

a self-regulatory'organisation established under statute or a stock exchange. 

Termination Date means: 

the effective date of termination of the MBSC or the scheduled expiry date of the MBSC, 
whichever is applicable; or 

if the Operator and the Director extend the MBSC under clause 5.3 of the MBSC or renew 
the MBSC under clause 5.2 of the MBSC, the date of termination or scheduled expiry of 
the MBSC as extended or renewed wWchever is applicable. 

Termination Transfer Agreement Date has the meaning given to it in clause 7.2. 

Transaction Document has the meaning given in the MBSC but also includes: 

this Deed; and 

any other document or Deed that the Director and the Associated Operator agree is to be a 
Transaction Document for the purposes of this Deed. 

1.2 Interpretation 
A term defmed in the MBSC, and not defined in this Deed, has the same meaning when 
used in this Deed. 

The provisions of clause 1.2 and clause 1.3 of the MBSC are incorporated into, and apply 

to, this Deed as if set out in full and all references to: 

(i) this document, except in clause 1.3(c), were references to this Deed; and 

0 (ii) Operator were references to Associated Operator. 

1.3 Determination, Statement and certificate conclusive 
Except where otherwise provided in this Deed any detemiination, statement or certificate by the 
Director or his Authorised Representative provided for in this Deed is conclusive and binds the 
parties in the absence of manifest error. 

1.4 Delegation 
The Director is pemiitted under section 9(7) of the Transport Act and section 35(2) of the PTCA 
to delegate his powers under this Deed to another person. If he does so, he agrees to give notice 
to the Nominated Operator and the Nominated Operator will be entitled to rely on that notice of 
delegation. 

1.5 Director's discretion 
The parties acknowledge and agree that in the interpretation of this Deed: 

(a) anything which the Director does, fails to do or purports to do under his executive powers 
or his functions and powers under any Law will not be deemed to be an act or omission by 
the Director under this Deed; 
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unless by Law, or in the exercise of his executive powers, the Director has a duty or is 

required to act or not act, the Director is not relieved from any Claiin that any Operator 
may have against the Director for exercising or not exercising any of his fimctions or 
powers in a manner contrary to an express obligation of the Director under this Deed, the 

exi'stence of any obligation and the existence and amount of any Claim to 6e assessed 

assummg clausel.5(a) does not apply; 

notliing in a Transaction Document will in any way: 

prevent the exercise of any statutory power or discretion by any Governrnent 

Body; 

require the Director to exercise a power or discretion in a manner that promotes 
the objectives and expected outcomes of a Transaction Document if the Director 
regards that exercise as not in the public interest; 

, require the Director to develop or irnplement new policy in a manner that is only 
consistent with the objectives and expected outcomes of a Transaction Document; 

require the Crown in right the State to legislate in the future in a manner that is 

only consistent with the objectives and expected outcomes of a Transaction 
Document; or 

require the Director to act in any other way that the Director regards as not in the 

public interest. 

1.6 Consents and approvals 
Unless expressly provided otherwise, if the doing of any act, matter or thing.under this Deed is 

dependent on the consent or approval of the Director, the consent or approval may be given 
conditionally or unconditionally or withheld by the Director, in his absolute and unfettered 
discretion. 

1.7 Transfer of functions 
The Associated Operator acknowledges that the Director may be reconstituted, renamed or 

replaced and that some or all of the powers of the Director may be transferTed to, or vested in, a 

Govemment Body. If that occurs, references in this Deed to the Directof must be deemed to refer, 

,as applicable, to that reconstituted, renamed or new entity to the extent that the entity has assumed 
or has had tra.nsferred to it or vested in it those powers. 

MBSC 

If the MBSC requires the Operator to procure that the Associated Operator do or refrain from 
doing any thing, the Associated Operator undertakes to the Director to do or refrain from doing 
that thing. 

Consent, acknowledgements and agreements 

The Associated Operator acknowledges and agrees that: 

the exercise of any of the Director's Powers under the MBSC or this Deed will not of itself 
contravene or constitute a Default under the AO Subcontract or entitle the Associated 
Operator to exercise any Power (including temiination) under it; 

any Enforcing Party may, at any time after the Director has given the Associated Operator 
a copy of the Step-in Notice given to the Nominated Operator under the MBSC, exercise 
all or any of the Powers, and perfor-m all or any of the obligations, of the Operators under 
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or in relation to the AO Subcontract as if it were an Operator to the exclusion of the 
Operators; 

(c) without limiting the liability of the Operators (who continue to be responsible for the 
performance of their obligations under the AO Subcontract), no Enforcing Party will be 
liable, or taken to have assumed liability, for any obligation of an Operator under the AO 

Subcontract by reason only of- 

the exercise of any of the Director's Powers under the MBSC or this Deed; or 

the exercise of any of the Operators' Powers, or the perfonnance of any of their 
obligations, under the AO Subcontract; and 

(d) without limiting clause 3(c), nothing in this Deed requires an Enforcing Party to adopt or 

accept the obligations of the Operators, in whole or in part, under the AO Subcontract. 

4. General undertakings 

4.1 Undertakings of the Associated Operator 
Unless the Director otherwise agrees in writing, the Associated Operator must: 

not materially amend or supplement, or consent to any material amendment or supplement 
of, the AO Subcontract; 

not, except as permitted by clause 5: 

avoid, release, surrender, terminate, rescind, discharge (other.than by 
perforinance) or accept the repudiation of, or 

(ii) suspend the performance of any of its obligations under, 

the AO Subcontract; 

notify the Director of any Default as soon as it becomes aware of it; 

use its reasonable ende'avours to notify the Director of a Potential Default within a 
reasonable period of becoming aware of it; and 

promptly provide a copy to the Director of any notice given or received by it temiinating, 
or suspending the perfonnance of any obligations under, the AO Subcontract. 

4.2 Undertakings of the Director 
Unless the Associated Operator otherwise agrees in writing, the Director must: 

give the Associated Operator a copy of any notice given to the Nominated Operator 
extending or renewing the tenn of the MBSC, promptly after that notice is given to the 
Noniinated Operator; aiid 

give the Associated Operator a copy of any notice given to the Nominated Operator 
temiinating the MBSC, promptly after that notice is given to the Noniinated Operator 

5. Termination or suspension of AO Subcontract 

5.1 Termination or suspension for default 
(a) Subject to clause 5. 1 (b), the Associated Operator may only ten-ninate, or suspend the 

perfonnance of its obligations under, the AO Subcontract as a result of a Default under the 
terms of the AO Subcontract and if- 
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G) the Associated Operator has given notice to the Director and the Nominated 
Operator specifying the Default (Default Notice); and 

(ii) either: 

if the Default is capable of remedy, the Default has not been remedied 
within 30 days of receipt of the Default Notice by the Director and the 
Noniinated Operator or any longer period allowed for remedy of the 
Default under the AO Subcontract; or 

if the Default is not capable of remedy, all of the obligations of the 
Operators under the AO Subcontract (excluding any obligation the subject 
of an existing Default and accrued obligation) do not commence and 
continue to be perfonned within 30 days of receipt of the Default Notice 
by the Director and the Nominated Operator or any longer peliod allowed 
under the AO Subcontract. 

(b) The Associated Operator must not terminate, or suspend the perfonnance of its obligations 
under, the AO Subcontract as a result of a. Default if: 

the Director has notified the Associated Operator that he is entitled to exercise his 
Step-In Rights under the MBSC; and 

an Enforcing Party is perfonning all of the obligations of the Operators under the 
AO Subcontract (excluding any obligation the subject of an existing Default and 
accrued obligations). 

(c) Clause 5. 1 (a) and 5. 1 (b) do not prejudice the Associated Operator's rights against the 
Operator in respect of remedies other than tennination of the AO Subcontract or ­ 
suspension of the performance by the Associated Operator of its obligations under the AO 
Subcontract. 

5.2 Cure rights 
(a) On becoming aware of any Default, an Enforcing Party may take steps to: 

remedy, or procure the remedy of, the Default; or 

if the Default is not capable of remedy, commence and continue to perform the 
obligations of the Operator under the AO Subcontract. 

(b) The Associated Operator must promptly provide the Enforcing Party with any relevant 
inforrnation in its possession reasonably requested by an Enforcing Party for the purpose 
of exercising its Powers under this Deed (including details of any steps which the 
Associated Operator considers appropriate to be taken to remedy the Default or, if the 
Default is not capable of remedy, to conunence and continue to perform all of the 
obligations of the Operator under the AO Subcontract). 

5.3 Application of clauses 
Clause 5.1 applies despite anything in the AO Subcontract or any other document and whether or 
not the Director has exercised any Power under the MBSC or this Deed. 

6. Intedm Operator 

6.1 Appointment 
The Director may appoint an entity to provide the Local Services or services substantially similar 
to the Local Services on a temporary or interim basis following tennination of the MBSC under 
clause 28.3 of the MBSC on temis agreed between the Director and the hiterim Operator. 
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6.2 Associated Operator to assist 
Without hn-iiting the Associated Operatoi's undertakings under clause 2 and clause 4, the 
Associated Operator acknowledges that Continuity of the Local Services is crucial to the Director 
and the users of the Local Services and agrees to comply with the provisions of clause 7 and 8 and 
otherwise to cooperate in all respects and do all things reasonably requested by the Director to 
facilitate the transfer of the Bus Operations (including, if applicable, the transfer of the Assets) 
from the Associated Operator to the Interim Operator following the giving of a Tennination 
Notice. 

7. Acquisition on Termination 

7.1 Option 
Without lin-iiting the Associated Operator's undertakings under clause 2 and clause 4, and 
subject to clause 7.6 and 7.10, the Associated Operator grants to the Director or his 
nominee (Purchaser) an option to acquire (by way of sale, assignment or novation as the 
case requires) any or all of the Assets used in the Bus Operations (to the extent that they 
are owned, leased or otherwise used by the Associated Operator), at the Transfer Price, to 
be exercised by providing the Associated Operator with a copy of the Transfer Notice 
given to the Nominated Operator under the NMSC. 

If a copy of the Transfer Notice is given to the Associated Operator by the Director, the 
Associated Operator must not Dispose of any Assets the subject of that Transfer Notice 
after it. has been given. 

7.2 Conditions 
Without liniiting the Associated Operator's undertakings under clause 2 and clause 4, and subject 
to clause 7.6 and 7. 10, the Associated Operator agrees to sell, assign or novate the Assets owned, 
leased or otherwise used by it and which are the subject of a Transfer Notice to the Purchaser on 
the following tenus and conditions: 

the purchase price for those Assets will be the Transfer Price; 

those Assets must be free from encumbrances in the nature of Security Interests (except if 
the transfer is effected under an Allocation Statement); 

(e) the Purchaser may conduct due diligence on those Assets; 

in relation to the Owned Depots, in accordance with any Temiination Depot Option Deed; 

the Termination Transfer Agreement will be entered into between the Purchaser and the 
Associated Operator within 14 days of the date that the Associated Operator receives a 
copy of the Transfer Notice (Termination Transfer Agreement Date); 

the Associated Operator for valuable consideration, to secure the perfonnance of its 
obligation under clause 7.2(e) to enter into the Tennination Transfer Agreement, 
irrevocably appoints the Director as its attomey to execute the Tennination Transfer 
Agreement and all ancillary documents and to do all other things necessary to complete 
the transactions contemplated by the Termination Transfer Agreement, if the Associated 
Operator has not signed the Tennination Transfer Agreement by the Temiination Tr-ansfer 
Agreement Date. The Associated Operator agrees to ratify anything done by the Director 
acting under this power of attomey. 

7.3 Due diligence - AO Contract Depots 
The Associated Operator grants, and agrees to procure that any associate of the Associated 
Operator that owns an AO Contract Depot grants, to the Director, the Directoes Associates and a 
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,Successor Opprator, the right of access to that AO Contract Depot to cany out the usual 
purchaser's diie diligence including, without limitation, as to the condition of irnprovements on the 

property, the extent of contamination of the prop erty and, where the contamination has or may 
have migrated from the property, the extent of any contamination of the surrounding property. 

- 7.4 Allocation Statement 

(a) The parties acknowledge and agree that: 

this clause 7 (other than clause 7.12) is a transfer provision for the purposes of 

Division 5 of Part 3 of the PTCA; 

the Associated Operator is a person to whom the Allocation Statement mechariism 
under the PTCA applies; 

the Assets may be transferred by Allocation Statement under the PTCA if the 
transfer process provided for in this clause 7 is not completed due to any action or 

inaction on the part of the Associated Operator; and 

the Assets are relevant property for the purposes of Division 5 of Part 3 of the 

PTCA. 

(b) If the Termination Transfer Agreement has not been entered into by the Ten-nination 

Tra'nsfer Agreement Date the Director may, as soon as practicable after the Tennination 

Transfer Agreement Date, sign and give to the Minister an Allocation Statement allocating 

the Asset to the Purchaser with effect from the Temiination Transfer Date at the Transfer 

Price. 

(c) Despite that the Tennination Transfer Agreement may have been entered into, if the 
Director considers that the transfer of any Asset under that Termination Transfer 

Agreement may not occur on or before the Transfer Date, the Director may sign and give 
to the Minister an Allocation Statement allocating that Asset to the Purchaser with effect 

from the Transfer Date at the Transfer Price. 

: (d) The Director agrees to take all reasonable steps to: 

procure the Minister's approval of an Allocation Statement given under clause 

7.4(b) or (c); and 

ensure that the Allocation Time fixed by the Minister for the purpose of that 

Allocation Statement is the Transfer Date and that the purchase price for the 

Assets is the Transfer Price. 

7.5 Audit of Bus condition 

Prior to the Transfer Date the Director and a valuer appointed under the MBSC may inspect any 
or all of the AO Contract Buses to be transferred under this clause for the purpose of ascertaining 
their condition and the extent of compliance with clause 11. 1 of the MBSC. 

7.6 Leased Assets 

Without limiting the Associated Operator's undeftakings under clause 2 and clause 4: 

(a) where an Asset is leased under a fmance Lease the Associated Operator agrees, where 

requested by the Director, to use its reasonable endeavours to procure the assignment or 

novation of that Lease to the Purchaser by the Transfer Date and if that assigriment or 

novation is considered by the Director to be unlikely to be effected by the Transfer Date 

then the Associated Operator agrees to exercise any right it has to acquire ownership of 

that Asset and transfer it under this clause; and 
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(b) where an Asset is leased i under an operating Lease the Associated Operator agrees, where 
requested by the Director, to use its reasonable endeavours to procure the assigninent or 
novation of its interest in that Lease to the Purchaser by the Transfer Date. 

7.7 Operator to facilitate 
Without limiting the Associated Operator's undertakings under clause 2 and clause 4: 

the Associated Operator agrees to facilitate the transfer of the Assets under this clause 7, 

and will not do anything which is likely to frustrate that transfer; and 

following the giving of a Transfer Notice, the Associated Operator agrees to allow the 
Purchaser reasonable access to the Assets and the Staff engaged by the Associated 
Operator to facilitate completion of the sale, assigament or novation of the Assets under 
this clause. 

7.8 Transfer of Staff 
Without liniiting the Associated Operator's undertakings under clause 2 and clause 4: 

(a) to the extent it is required to do so under the AO Subcontract, the Associated Operator 

10 agrees to use its best endeavours to ensure that an appropriate number of employed Staff 
(having regard to the number, skills, qualifications and experience of 

, 

Staff requii-ed by the 
Operator to operate the Bus Operations but excluding the Exempt Staff) (Available Staff) 
are available to be offered employment by the Purchaser following the Transfer Date; 

(b) the Director agrees to procure any Purchaser to make offers of employment to all of the 
Available Staff which: 

are on tenns no less favourable considered as a whole to the Available Staff than 
their terms of employment with the Associated Operator; 

provide for continuity of Staff Liabilities and long service leave entitlements; 

meet the relevant criteria of offers of acceptable altemative employment set out in 

the enterprise or workplace agreement certified or lodged under the Workplace 
Relations -4ct 1996 (Cth) applicable to the Staff; and 

take effect from the end of the Term; 

(c) in relation to Available Staff who accept offers of employment from the Purchaser fa (Transferring Staff), the Associated Operator agrees to pay to the Purchaser an amount 
(Transferring Staff Payment) for assuniing the Staff Liabilities of those Transfen-ing 
Staff calculated as follows: 

Transferting Staff Payment = (I T) x SLTS 

where: 

T = the corporate tax rate (expressed as a decimal figure) applicable on the 
Transfer Date; 

SLTS = the aggregate of the Staff Liabilities for all Transferring Staff (less the 
Sick Leave Discount) calculated and valued by an independent actuary who: 

is jointly appointed by the Director, the Operator and the Purchaser; 

must apply relevant Australian accounting standards; and. 

must apply any assumptions agreed to by the Director, the Operators and the 
Purchaser, 
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Sick Leave Discount = 80% of the Staff Liabilities that relate specifically to the 

sick leave entitlements of the Transfening Staff, 

and which will be deducted as set out in Schedule 7 item 1 of the MBSC; and 

(d) in relation to Available Staff who do not accept an offer by the Purchaser under 

clause 7.8(b) (Non-Transferring Staff) the Associated Operator remains liable for, and 

agrees to indemnify the Director and Purchaser for, any Staff Liabilities for the Non' 

Transfening Staff. 

7.9 Restrictions relating to Staff 

Unless required under any award, certified agreement or workplace agreement, under contract or 

any law, the Associated Operator agrees not to vary, or purport or promise to vary, the terms or 

conditions of.employment of any member of Staff (other than the Exempt Staff) or to engage 

additional St'aff after a Tennination Notice is given. 

7.10 Intellectual Property licences 

Without limiting the Associated Operator's undertakngs under clause 2 and clause 4, to the 

extent that: 

any Bus Operations IP that is owned by the Associated Operator is not transferred under 

this clause 7, the Associated Operator agrees to grant to the Director or any Successor 

Operator, hiterim Operator or Step-in Party appointed by the DirOctor, an irrevocable, 

perpetual, non-exclusive, royalty free, transferable licence (with a right to sub-license) to 

use that Bus Operations. IP for the purpose of permitting any Successor Operator, Interim 

Operator or Step-in Party to provide or promote the Local Services or equivalent services 

during any Step-in Period or following Tennination and for no other purpose; and 

the Associated Operator makes use of Intellectual Property in conducting the Bus 

Operations which is not owned by it or the Director, the Associated Operator agrees to use 

its best endeavours to ensure that it will be able to assign or novate that Intellectual 

Property under clause 7.1 or to grant the Director a licence to that hitellectual Property if 

required on the terms stated in clause 7. 1 0(a). 

7.11 
:. 

Intel lettUal. Property Indemnity 

The Associated Operator agrees to indemnify and hold the Director and any Successor Operator, 

Interim Operator or Step-in Party harmless against all Losses arising out of or in connection with 

the Director's or any Successor Operator's, Interim Operator's or Step-in Party's use of the 

Intellectual Property in a manner contemplated by clause 7. 10 infiinging any third party's rights in 

the Intellectual Property. 

7.12 Associated Operator's End of Term Option 

Despite any other provision of this document the Associated Operator may, at least 18 

months before the End of Term, grant to the Director or his noniinee an option to acquire 

all of the Assets owned, leased or otherwise used by the Associated Operator in the Bus 

Operations on the same terms as if he had a tennination option under clause 7.1 to 7.11 

inclusive (AO End of Term Option). 

The AO End of Term Option will be granted by the delivery to the Director of written 
notice and (if the option relates to the freehold in any AO Contract Depot) a counterpart of 
the Tennination Depot Option Deed (in relation to any AO Contract Depot): 

varied by: 

(A) replacing the definition of Option Period with the following: 
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Option Period means the period beginning on the date of delivery of this 
document to the Director as required by clause 30.12(b) of the Service 
Contract (and clause 7.12(b) of the AO Direct Deed entered into between 
the Grantee, the Operator and the Grantor) and ending at 5. OOpm on the 

date on which the Term of the Service Contract expires.; 

(B) amending clause 4 of the Termination Depot Option Deed to read as 

follows: 

To exercise the option, the Grantee agrees to deliver to the Grantor before 
the end of the Option Period: 

an option exercise notice in theform in Schedule 1; and 

two copies of the Contract executed by the Grantee with the day of 
sale completed as the day on which the Grantee exercises the 
option; and 

(ii) executed by the Associated Operator, 

(AO End of Term Depot Option Deed). 

Where the AO End of Term Option is exercised: 

the Director may, by giving at least two months written notice extend the Terrn on 
the same terms and conditions as the MBSC for six or 12 months; 

the Director will prepare and deliver to the Associated Operator a transfer 
agreement in substantially the same form as the Termination Transfer Agreement 
for execution by the Associated Operator and the power of attomey granted by the 
Operator under clause 7.2(f) will apply to allow the Director to execute the 
transfer agreement if the Associated Operator has not provided the executed 
transfer agreement to the Director within five Business Days. For the purposes of 
this clause 7 and the AO End of Term Depot Option Deed the transfer agireement 

will be referred to as the Tennination Transfer Agreement; 

all references in clauses 7.1 to 7.11 and Schedule 7 of the NOSC to: 

the Transfer Date will be deemed to be references to the date that is 30 

is days after delivery of the counterpart of the AO End of Term Depot Option 
Deed under clause 7.12(b); 

the Termination Notice will deemed to be references to the counterpart of 
the AO End of Term Depot Option Deed delivered by the Assocfated 
Operator under clause 7.12(b); and 

the Transfer Notice will deemed to be references to the notice by which the 
Director exercises the option granted under clause 7.12(b). 

7.13 Going concern 
The Associated Operator agrees to maintain and manage the Assets in a way that a Successor 
Operator, hiterim Operator or Step-in Party is able at any time to take over the Bus Operations as 
a going concem where the MBSC is Tenninated under clause 28.3 of the MBSC. 

7.14 Operator to facilitate 
If the Bus Operations are to be transferred to an Interim Operator or a Successor Operator 
following Termination, the Associated Operator agrees to facilitate in all respects the transfer of 
the Bus Operations to the Interim Operator or Successor Operator as the case may be, including 
the assigmnent, transfer or novation of any relevant contract used in the Bus Operations. 
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7.15 No frustration 
The Associated Operator agrees not to do anything which directly or indirectly avoids, or 
materially prejudices or frustrates the transfer of the Bus Operations as a- going concem under 
clause 30 of the MBSC following Termination of the MBSC. 

000 Dealing with Assets 

8.1 Restriction in relation to AO Contract Buses and AO Contract Depots 
Without limiting the Associated Operat6r's undertakings under clause 2 or clause 4 but subject to 
clauses 8.3 and 8.4, the Associated Operator agrees not to: 

create or allow to exist any Security Interest over any AO Contract Bus, AO Contract 
Depot or Lease; or 

Dispose of any AO Contract Bus or AO Contract Depot or other Asset (directly or 
indirectly), other than in accordance with the Bus Replacement Program or unless the 
Asset Disposed of is being replaced by an asset having a siniilar or better ftmctionality or 
condition, 

where the effect of that action would materially and adversely affect: 

the Operator's ability to provide the Local Services; or 

the Continuity of the Local Services; or 

the Director's rights under a Transaction Document. 

8.2 Notificatiori in relation to AO Contract Depots 

The Associated Operator agrees to provide reasonable prior notification to the Director of any 
proposed Disposal of an AO Contract Depot. 

8.3 Restrictions in relation to Leases 

The Associated Operator agrees not to except with the prior written consent of the Director: 

avoid, release, surrender, ten-ninate, rescind, discharge (other than by performance) or 
accept the repudiation of a Lease; 

suspend the performance of any of its obligations under a Lease; 

do or permit anything that would enable or give grounds to another pariy to do anything 
referred to in clauses 8.3(a) or (b) in relation to a Lease; or 

materially amend or supplement any provision of a Lease, or waive or grant any 
indulgence in respect of any material provision of that Lease that would have an effect on 
the exercise of any power or the perforinance of any obligation under that Lease, 

where the effect of that action would materially and adversely affect: 

the Operator's ability to provide the Local Services; or 

the Continuity of the Local Services; or 

the Director's rights under a Transaction Document. 

8.4 Restrictions on Nominated Contract Buses 
Without limiting the Associated Operator's obligations under clause 2 and clause 4 and despite 
clause 8.3 the Associated Operator agrees not to (without the Director's prior written consent) 
Dispose of any Nominated Contract Bus (directly or indirectly), other than in accordance with the 
Bus Replacement Program. 

AO Direct Deed I page 16 

ME751250941 (W2003) 

0 

4) 



8.5 Consequences of dealings with Assets 
If the Director considers that any action of the Associated Operator breaches clauses 8.4 or under 
clause 8.1 or 8.3 is likely to result in one or more of the consequences in clauses 8.1 (c), 8. 1 (d), 

8. 1 (e) or clauses 8.3(e), 8.3(f), 8.3(g), then the Director may issue a Show Cause Notice under 
clause 28.2 of the MBSC. 

Representations and warrantes 

9.1 Warranties correct 
The Associated Operator represents and wanants to the Director that the warranties set out in 
Schedule 1 are at the date of this Deed, and will be at the Commencement Date, true, correct and 
not misleading, except as disclosed in writing to and accepted by the Director prior to the relevant 
date. 

9.2 Notification of change 
The Associated Operator agrees to notify the Director inimediately on beconiing aware that any of 
the warranties set out in Schedule I has become untrue or ntisleading. 

9.3 Reliance on representations and Warranties 
The Associated Operator acknowledges that the Director has entered, or will enter, into the 
Transaction Documents in reliance on the Warranties. 

9.4 No representations or warranties by the Director 
The Associated Operator acknowledges that, before entering into any Transaction Document, it 
made all enquiries that it wanted to make in relation to the subject matter of the Transaction 
Documents, and it did not rely on any representation or warranty by or on behalf of the Director. 
The Associated Operator waives all Claims in connection with any representation or warranty 
made by or on behalf of the Director. 

Directoes Rights 

10.1 Exercise Events 
This clause 10 does not limit the Associated Operator's undertakings in clause 2 or clause 4 and 
applies if an Exercise Event occurs and if the Director has given 

- 

the Associated Operator a copy 
of the notice of the relevant Exercise Event. 

10.2 General powers 
The Director or a Step-in Party may, without demand or notice to anyone (unless notice is 

required as described in clause 10. 14), do all things that a mortgagee in possession of the Assets 
can do, and exercise all rights, powers and remedies: 

of a mortgagee in possession of the Assets; 

given to a receiver under the Corporations Act; and 

specified in clause 10.3 and clause 10.4, 

provided that, if the Director has given a Step-in Notice, neither the Director or the Step-in Party 
may do anything contemplated in or pennitted by clause 10.4. 

10.3 Specific powers 
The Director or a Step-in Party may do everything they think necessary to do any or all of the 
following in connection with their Powers to ensure Continuity of the Local Services, whether in 

their or the Associated Operator's name or otherwise and whether or not they have possession of 
the Assets including: 
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(recover, possess and control) access, recover, manage, take or give up possession or 
control of any Assets; 

(receive income and profits) receive the income and profits of the Assets; 

(carry on business) cariy on, promote, restructure or participate in the Associated 
Operator's business in relation to the Assets, and access the land or prenuses of that 
business; 

(insurance) insure the Assets and settle and compromise insurance claims; 

(improve or invest) maintain, invest, deposit, improve or alter the Assets to improve their 
value or saleability or to obtain income or retums from it (including to acquire or take on 
lease any asset as part of the Assets or build, rebuild, pull down or alter a structure or 
improvement on any Depot); 

(deposited documents) complete and deal with any document deposited with the Director 
relating to Assets, including any transfer in blank; 

(9) (assume obHgations) assume obligations of the Associated Operator or both; 

(h) (accounts) operate bank accounts forming part of the Assets and open and operate further 
bank accounts in the Associated Operator's name and to the Associated Operator's 
exclusion; 

G) (contracts, instruments and rights) perfonn or observe the Associated Operator's 
obligations or enforce or exercise the Associated Operator's rights, powers, discretions or 
remedies (or refrain from doing so) under: 

a contract, instnirnent, arrangement forming part of the Assets (including voting 
and proxy rights); 

: a Transaction Document (including to cure an Exercise Event) or other document 
entered into by the Director in exercise of a Power, 

and, only if the Director has given a Termination Notice, vary, terminate or rescind any of 
them or novate or otherwise transfer to any person the Associated Operator's obligations 
under any of them; 

0) (Liquidation) iriitiate and participate in any Liquidation of any person (including voting 
at meetings and appointing proxies); 

(k) (proceedings) commence, prosecute, defend, discontinue, compromise, submit to 
arbitration and settle proceedings in connection with this document or the Assets; whether 
in or before a Govemment Body; 

(1) (raise money) obtain fmancial accommodation (including from the Director or Director's 
Associate) and give guarantees, in each case with or without granting a Security Interest 
over the Assets and regardless of priority ranking; 

(receipts) give receipts for money and other property he receives; 

(employ and delegate) employ and discharge staff, professional advisers, consultants, 
contractors, agents and auctioneers for the purposes of this document, and at the 
remuneration that the Director thinks fit, and to delegate to any person any of his Powers 
(including this right of delegation); 

(Authorisations) apply for any Authorisation which is necessary or desirable in 

connection with the exercise of a Power; and 
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(p) (incidental power) do anything expedient or incidental to exercise any of his Powers, 
without limiting those Powers. 

10.4 Director's specific Termination powers 
In addition to the powers in clause 10.3, where the Director has given a Tennination Notice, the 
Director may do any or all of the following in connection with his Powers, whether in his or the 
Associated Operator's name or otherwise and whether or not he has possession of the Assets: 

(sell, assign or exchange) sell, assign or help sell all or any Assets to any person or 
exchange it for any other property or rights, on ten-ns the Director thinks fit, with or 
without other property; 

(options, Lease, rights) grant, acquire, renew, vary, accept the surrender of or tenninate 
an option, Lease or other right over the Assets on the terms he thinks fit, and with or 
without any other property; 

(sell to Director) without limiting any other provision of this document, sell any of the 
Assets to the Director or Successor Operator as contemplated in clause 7; and 

(hive off) promote the formation of any company to acquire any Assets. 

10.5 Discharge or acquire Security Interest 
(a) The Director may, provided he has given a Tennination Notice, do any one or more of the 

following: 

purchase a debt or liability secured by a prior Security Interest over or in respect of 
any of the Assets; 

pay the amount required to discharge or satisfy that debt or liability; and 

take a transfer or assigmnent of that Security Interest and any guarantee, document 
or right ancillary or collateral to it (including any Security Interest over other 
property if the debt or liability repaid was secured over both Assets and other 
property). 

(b) If the Director exercises his rights in this clause 10.5: 

the Associated Operator is indebted to the Director for the same amount paid by 
the Director or the amount of the debt or liability acquired (whichever is higher) 
and that amount is immediately payable to the Director; 

the Director may rely on a written notice from the holder of any Security Interest 
(Chargee), or on an ancillary or collateral document, as to the amount and 
property secured by that Security Interest; 

the Chargee need not enquire whether any amount is owing under a Transaction 
Document; and 

the Associated Operator irrevocably directs any Chargee to give the Director any 
infon-nation it requires in connection with the Security Interest. 

10.6 Period for exercise 
The Director acknowledges that it is intended that the powers under clauses 10.2 to 10.5 are to be 
exercised during: 

any Step-in Period (except the powers in clause 11.4); and or 

the period from the Termination Date to the date on which completion occurs under the 
Tennination Transfer Agreement. 
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10.7 Co-operation in exercise of power of sale 

If thebirector wishes to exercise a right to sell any Assets, the Associated Operator agrees 
to do or cause to be done all things necessary to enable an expeditious sale and transfer to 
the purchaser for the value as estimated by the Director, in the manner and on terms the 
Director thinks fit. 

To the extent that the Director sells any Asset pursuant to his Powers under this clause for 
a sale price that is less than the Transfer Price for that Asset, the Director agrees to 
compensate the Associated Operator for the amount of the shortfall. 

10.8 Appointment of Attorney 
(a) Th e Associated Operator for valuable consideration, to secure the performance of the 

obligations of the Associated Operator under this document, irrevocably appoints the 
Director and each Authorised Representative of the Director separately as its attomey to 
do any or all of the following on the Associated Operator's behalf and in the Associa,ted 
Operator's or the attomey's name after an Exercise Event occurs: 

anything which the Associated Operator is required to do under a Transaction 
Document or under Law in connection with a Transaction Document; 

anything which the Attomey considers necessary or expedient to give effect to a 
Power or exercise of a Power, or to perfect any Transaction Document, including 
by signing any document for that purpose; and 

anything which an attomey is expressly empowered to do under a Transaction 
Document on the Associated Operator's behalf. 

(b) The Associated Operator agrees to ratify anything done by its Attomey under tms power 
of attomey. An Attomey may delegate its powers (including the power to delegate) to any 
person for any period and may revoke the delegation. 

10.9 Enforcement and other expenses 
The Associated Operator agrees to pay or reimburse on demand by the Director all costs and 
expenses of the Director and an Attomey (and any of their respective officers, employees and 
agents) in connection with: 

exercising, enforcing or protecting a Power in relation to Assets owned, leased or 
otherwise used by the Associated Operator or the Bus Operations conducted by the 
Associated Operator, or attempting to do so; 

a Sale Default or the exercise or procuring perfortnance or satisfaction of the Step-in 
Powers; 

any Govemment Body enquiry conceming the Associated Operator; 

maintaining, preserving or protecting the Assets owned, leased or otherwise used by the 
Associated Operator; and 

obtaining professional advice from a person or consultant about py matter of concem to 
the Director or an Attomey in connection with rights against, or obligations of, the 
Associated Operator under a Transaction Document or the Assets owned, leased or 
otherwise used by the Associated Operator. 

This includes any legal costs and expenses (on a full indenmity basis), any professional 
consultant's fees and the costs (calculated on a time employed basis) of in-house legal counsel. 
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10.10 General indemnity 
(a) The Associated Operator indemnifies the Director, his Authorised Representatives and 

any Attomey (and its respective officers, employees and agents) against, and agrees to pay 
to the Director on demand amounts equal to, any Loss arising as a result of or in 
connection with: 

an indemnity given by the Director to an administrator of the Associated Operator; 

the Assets; 

a Sale Default caused by, or arising as a result of the occurrence of an act or 
oniission or event in respect of, the Associated Operator; 

the Director acting or relying in good faith on any notice or communication from 
the Associated Operator; and 

the Director relying on information supplied by or on behalf of the Associated 
Operator which proves to be a niisrepresentation or to be niisleading or deceptive 
(including by omission of other infor-mation), 

including any legal costs and expenses (on a full indemnity basis) an d* any professional 
consultant's fees in connection with the above. 

(b) The Director, his Authorised Representatives or an Attomey need not incur an expense or 
make a payment before enforcing an indenmity or reimbursement obligation in a 
Transaction Document. Unless otherwise stated, each indenniity or reimbursement 
obligation is separate and independent of each other obligation of the party giving it, is 
absolute, irrevocable, unconditional and payable on demand and continues despite any 
settlement of account, tennination of any Transaction Document. 

10.11 Equitable relief 
Without lin-iiting any other provisions of this Deed, the Associated Operator acknowledges 
that damages will not be an adequate remedy for: 

any Sale Default; 

(ii) any breach of clause 27 of the MBSC or any circumstance where a Step-in Party is 

prevented or fi-ustrated from exercising the Step-in Powers; or 

any breach of clause 7, 

(each a Specific Breach). 

Each party to this document agrees that, without liniiting any other right, remedy or action 
it has in connection with any actual or threatened Specific Breach by the other party, it is 

entitled to seek equitable relief (including specific perforinance or injunctive or 
declaratory relief) to restrain any actual or threatened Specific Breach by the other party 
and the other party agrees not to oppose the granting of relief on the basis that the party 
seeking the relief has not or will not suffer any actual loss or damage. 

10.12 Receipt by Director 
A receipt given by the Director or an Attomey (or of their Authorised Representative) for any 
money payable to it, or any asset receivable by it, relieves the person paying -that money or 
delivering the asset from all liability to enquire as to the dealing with, or application of, that 
money or asset. 
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10.13 Third parties need not enquire 
A person dealing with the Director or an Attomey is protected from any irnpropriety or 
irregularity of that dealing, and need not enquire whether any of them has been properly appointed 
or has executed or registered an instrument or exercised a Power properly or with authority. 

10.14 Notice, demand or lapse of time required by Law 

If a notice, demand or lapse of time is required by Law before the Director can exercise a Power, 
then: 

that notice, demand or lapse of titne is dispensed with to the extent allowed by that Law; 
or 

if not allowed to be dispensed with, but the period of notice, demand or lapse of time is 
allowed by that Law to be shortened or fixed, it is shortened and fixed to one day. 

10.15. Directorand Attorney not restricted 
The Director or an Attomey need not: 

exercise a Power, give a consent or make a decision under this document unless a 
Transaction Document expressly provides otherwise; or 

resort to a Power before resorting to any other Power. 

10.16 Director and Attorney not mortgagee in possession or liable 
To the extent pennitted by Law, the Director and any Attomey will: 

not be, nor account or be liable as, mortgagee in possession due to exercise of a Power; or 

not be liable to anyone for any Loss in relation to an exercise or attempted exercise of a 
Power, or a failure or delay in exercising a Power. 

10.17 Director may setoff 
The Director may, without any demand or notice, set off and apply indebtedness he owes to the 
Associated Operator against any money owing to him by the Associated Operator under any 
Transaction Document, whether or not the amount owed by the Director or the Associated 
Operator is immediately payable or is owed alone or with any other person. The, Associated 
Operator irrevocably authorises the Director to do anything necessary (including to sign any 
document and effect appropriate currency exchanges) for that purpose. 

10.18 Reinstating avoided transaction 
The Associated Operator agrees that if a payment or other transaction relating to an Exercise 
Event is void, voidable, unenforceable or defective for any reason or a related claim is upheld, 
conceded or settled (each an Avoidance), then even though the Director knew or should have 
known of the Avoidance: 

each Power and the Associated Operator's liability under each Transaction Document will 
be what it would have been, and will continue, as if the payment or transaction the subject 
of the Avoidance had not occurred; and 

the Associated Operator will immediately execute and do anything required by the 
Director to restore the Director to his position immediately before the Avoidance 
(including reinstating any Transaction Document). 

This clause 10. 18 survives any temiination or full or partial discharge or release of any 
Transaction Document. 
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10.19 Authorised Representatives and communications 
The Associated Operator irrevocably authorises the Director to rely on a certificate by any person 
purporting to be its director or company secretary as to the identity and signatures of its 

Authorised Representatives, and to rely on any notice or other document contemplated by any 

Transaction Document which bears the purported signature (whether given by facsimile or 
otherwise) of its Authorised Representative. The Associated Operator warrants that those persons 
have been authorised to give notices and cormnunications under or in connection with the 
Transaction Documents. 

10.20 Performance 
For the purposes of this 1clause 10: 

if a time is not specified for the performance by the Associated Operator of an obligation 
under this docwnent, it must be performed promptly; 

the Director may do anything which the Associated Operator fails to do as required by, or 
in accordance with, this docwnent. This does not liniit or exclude the Director's Powers in 

any way; 

(e) powers under the Transaction Documents are cumulative and do not limit or exclude 
Powers under Law; and 

full or partial exercise of a Power does not prevent a further exercise of that or any other 
Power. No failure or delay in exercising a Power operates as a waiver or representation. 

10.21 Not a charge 

The parties agree that this clause 10: 

is not a charge and does not crea.te a Security Interest in favour of the Director; 

does not give or grant the Director any proprietary interest by way of security or otherwise 
in the Associated Operator or the Assets; and 

grants the Director contractual rights only, which rights may be exercised by the Director 
or the Attomey, 

and any reference in clause 10 to the Director having or engaging similar n'ghts to that of a 

mortgagee (or having the right to appoint a receiver or the like) are not intended to confer a right 
in the nature of a security on the Director. 

11. Dispute resolution 

11.1 Notice of dispute 
If a dispute or difference arises under or in connection with this document, either party may give 
the other written notice expressing the nature of the dispute or differences (Dispute Notice). 

11.2 Parties to meet 

As soon as practicable after receipt by a party of a Dispute Notice the parties'agree to ensure that 
senior and relevant representatives of both parties meet and attempt to resolve the issue. 

11.3 Referral to senior executives 
If the issue is not resolved within 10 Business Days of the receipt of the Dispute Notice, it must 
be immediately referred to the most senior executive officers of the parties who will personally or 
through their noniinated delegates, (who must be senior to the persons who met under clause 
11.2), meet as soon as practical and attempt to resolve the issue. 
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11.4 Referral to Expert or Arbitrator 
If the issue is not resolved within 20 Business Days of the receipt of the Dispute Notice, either 
party may: 

if the issue is of a technical nature or if this document requires, refer it for resolution to'a 
person who is an independent expert in its subject matter (Expert); or 

if the issue is not of a technical nature, refer it to an independent person (Arbitrator) for 
arbitr ation. 

11.5 Issues for resolution by an Expert 
An issue is of a technical nature if it is of a kind that, if it were litigated, could be resolved on 
expert evidence alone. If the parties are unable to agree whether or not an issue is of a technical 
nature, the opinion of the Director as to whether or not the issue should be referred to an Expert 
p revails. 

11.6 Selection of Arbitrator or Expert 
If the parties are unable to agree on who to appoint as an Arbitrator or an Expert the Director may 
make the appointment. In making the appointment, the Director agrees to select a person who is 
independent of the parties and who is suitably qualified. op 

11.7 Procedure on arbitration 
Subject to any other provision of this document to the contrary, an arbitration is to be conducted 
in accordance with the Commercial Arbitration Act 1984 (Victoria) and subject to that Act, with 
the expedited commercial arbitration niles of the histitute of Mediators & Arbitrators (Australia). 

11.8 Procedure on resolution by Expert 

Th.e Expert appointed under clause 11.4 or 11.6 acts as an expert and not as an arbitrator. 

Each party to a dispute which is referred to the Expert for deterrnination must have a 
reasonable opportunity to, make submissions to the Expert. 

The costs of the Expert must be bome in equal shares by the parties. 

The Expert's decision is final and binding on the parties to the dispute, except to the extent 
of fraud, gross negligence or a manifest error. 

11.9 Court proceedings and other relief 
A party may not start court proceedings in relation to any issue or dispute under this 
document unless it has complied with this clause. 

This clause does not prohibit a party from seeking and obtaining appropriate injunctive or 
interlocutory relief from a court to preserve property or rights or to avoid Losses which 
are not compensatable in damages. 

11.10 Exclusion 
This clause does not apply to any dispute relating to or arising out of the exercise or non-exercise 
by the Director of any right or discretion conferred on the Director by the PTCA or otherwise by 
Law. 

11.11 Performance not affected 
Despite the parties having a dispute or difference, they agree to continue to perform their 
respective obligations under this document. 
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12. GST 

12.1 Interpretation 
Words or expressions used in this clause 12 which are defined in the A New Tax System (Goods 
and Services Tax) Act 1999 (Cth) have the same meaning in this clause. 

12.2 Consideration is GST exclusive 
Any consideration or amount to be paid or provided for a supply made under or in connection 
with this document, unless specifically described as GST inclusive, does not include GST payable 
on that supply. 

12.3 Gross up of consideration 
If a party (Supplier) makes a supply under or in connection with this Deed on which GST is 

imposed (not being a supply the consideration for which is stated specifically as GST inclusive): 

the consideration payable or to be provided for that supply but for this clause (GST 
exclusive consideration) is increased by, and the recipient of the supply (Recipient) must 
also pay to the Supplier, an amount equal to the GST payable by the Supplier on that 

0 supply; and 

the amount by which the GST exclusive consideration is increased must be paid to the 
Supplier by the Recipient without set off, deduction or requirement for demand, at the 
same time as the GST exclusive consideration is payable or to be provided. 

12.4 Reimbursement 
If a payment to a party under this document is a reimbursement or indenmification, calculated by 
reference to a Loss incurred by that party, then the payment will be reduced by the amount of any 
input tax credit to which that party is entitled on the acquisition of the supply to which the Loss 
relates. 

13. General 

13.1 Alterations and termination 
The Associated Operator agrees not to amend or terminate any Transaction Document without the 
Director's prior written consent. 

0 13.2 Independent 
The relationship of the Director and the Associated Operator is that of principal and sub- 
contractor of a contractor to the principal. Nothing constitutes the parties as partners of 
each other, nor as parties to a joint venture. Except as is expressly provided in this 
document, neither party is the agent of the other or has the power to bind the other. 

The Associated Operator agrees not to hold itself out as the agent of the Director unless 
this Deed otherwise authorises it to do so. 

13.3 Assignment 
The Associated Operator may only assign a Transaction Document or a right under a 
Transaction Document with the prior written consent of the Director. 

The Associated Operator agrees to obtain the Director's prior written consent to any 
Change in Control during the Terin. 

The consent of the Director under clauses 13.3(a) or 13.3(b) will not be unreasonably 
withheld where the assignment, transfer or cfiange is to: 

W a relative of the Associated Operator; 



a relative of the person having effective control of the Associated Operator (where 
! 

the Associated Operator is a body corporate); or 

a body corporate under the effective control of a person referred to in sub- 
paragraph (i) or (ii), 

provided that: 

in the case of a Change in Control situation, the Associated Operator retains its 
Accreditation; or 

in the case of an assigarnent or transfer, the assignee or transferee obtains 
Accreditation and enters into a new deed with the Director on the same tenns and 
conditions as set out in this Deed. and providing for any other matter that the 
Director considers reasonably to be relevant. 

13.4 Costs 
Each party must pay its own costs of negotiating, preparing and executing the Transaction 
Documents. 

The Associated Operator will be responsible for any capital gains tax liability triggered by 
the transfer of the Assets under clause 7. 

13.5 ; Survival 
Any indenmity or any obligation of confidence under this Deed is independent and survives 
termination of this Deed. Any other term by its nature intended to survive tennination of this 
Deed survives termination of this Deed. 

13.6 Counterparts 
This Deed may be executed in counterparts. All executed counterparts constitute one document. 

13.7 Contra proferentem 
The Transaction Documents are not to be interpreted against the interests of a party merely 
because that party proposed the relevant Transaction Document or some provision in it or because 
that party relies on a provision of the relevant Transaction Document to protect itself. 

13.8 No merger 
The rights and obligations of the parties under this Deed do not merge on completion of any 
transaction contemplated by this Deed. 0 

13.9 Entire agreement 
The Transaction Documents constitute the entire agreement between the parties in connection 
with their subject matter and supersede all previous agreements or understandings between the 
parties in connection with their subject matter. 

13.10 Trustee Capacity 
The Associated Operator agrees to advise the Director at the time it enters into any 
Transaction Document whether it does so as the trustee of any trust. 

If the Associated Operator does enter into a Transaction Document in a trustee capacity, it 
warrants that: 

its appointment as trustee of the relevant trust is valid and subsisting and it is not 
aware of any action to remove or replace it as trustee; 

(ii) the trust deed for the relevant trust authorises its entry into the Transaction 
Documents; and 
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(iii) it has a right of recourse to the assets of the relevant tnist sufficient to cover any 
Clairn that may be made against it under the Transaction Documents. 

13.11 Further action 
Each party agrees to do, at its own expense, everything reasonably necessary (including executing 
documents) to give full effect to this Deed and any transaction contemplated by it. 

13.12 Document subject to Transport Act and PTCA 

Nothing in this Deed will affect or limit any powers or rights that the parties may have under the 
Transport Act or the PTCA, except where those powers or rights have been expressly waived by 
the party entitled to the benefit of the right or power. 

13.13 Severability 
A terrn or part of a tenn of this Deed that is illegal or unenforceable may be severed from this 
Deed and the remaining ten-ns or parts of the temis of this Deed continue in force. 

13.14 Waiver 
Unless otherwise provided in this Deed, a party does not waive a right, po'wer or remedy if it fails 
to exercise or delays in exercising the right, power or remedy. A single or partial exercise of a 
right, power or remedy does not prevent another or further exercise of that or another right, power 
or remedy. A waiver of a right, power or remedy must be in writing and signed by the party 
giving the waiver. 

13.15 Rights held on trust 
The Associated Operator acknowledges and agrees that: 

a waiver, release, acknowledgement or indemnity in favour of the Director's Associates is 

held on trust by the Director for the benefit of any of the Director's Associates; and 

the consent of the Director's Associates referTed to in clause 13.15(a)'is not required for 
any alterations to this Deed. 

13.16 Governing law and jurisdiction 
This Deed is govemed by the laws of the State and each party irrevocably and unconditionally 
subniits to the non-exclusive jurisdiction of the courts of the State. 

13.17 Notices and other communications 
(a) A notice, demand, consent, approval or communication given under this Deed (Notice) 

must be: 

in writing, in English and signed by a person duly authorised by the sender (or any 
. 

other person specified in this* Deed); and 

hand delivered or sent by prepaid post or facsirriile to the recipient's address for 
Notices specified in the Details, as varied by any Notice given by the recipient to 
the sender. 

(b) A Notice given in accordance with clause 13.17(a) takes effect when taken to be received 
(or at a later time specified in it), and is taken to be received: 

if hand delivered, on delivery; 

if sent by prepaid post, on the second Business Day after the date of posting (or on 
the seventh Business Day after the date of posting if posted to or from a place 
outside Australia); and 

if sent by facsiniile, when the sender's facsimile system generates a message 
confinriing successfal transmission of the entire Notice unless, within eight 
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Business Hours after the transmtission, the recipient infonns the sender that it has 
not received the entire Notice, 

but if the delivery, receipt or transmission is not o"n a Business Day or is after 5.00pm.on a 
Business Day, the Notice is taken to be received at 9.00am on the next Business Day. 

Li 

0 
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Schedule 1 Warranties 

Each of the following wan-anties is given by the Associated Operator in relation to itself and its 

subsidian*es: 

all of the information, representations and other matters of fact connnunicated in writing 
to the Director (or its representatives) by the Associated Operator and its directors, 
officers, employees, servants, agents or Related Entities, relating to the subject matter of 
this Deed were (at the dates subniitted to the Director or its representatives) and remain, in 

all material respects, true and not misleading; 

it is a corporation duly incorporated and validly existing under the Laws of the State; 

it has the power to enter into, and perform under, the Transaction Documents to which it is 

expressed to be a party, to carry out the transactions contemplated by those documents and 
to cany on its business as now conducted or contemplated; 

it has taken all necessary corporate action to authorise the entry inio and performance of 
the Transaction Documents to which it is expressed to be a party and'to carry out the 
transactions contemplated by those documents; 

each Transaction Document to which it is expressed to be a paily creates valid and 
binding obligations on it and is enforceable against it in accordance with its tenns, subject 
to any necessary stamping and registration; 

the execution and performance by it of the Transaction Documents to which it is 

expressed to be a party and each transaction contemplated under those documents did not 
and will not violate in any respect a provision of- 

G) a Law or treaty or a judgment, ruling, order or decree of a Govemment Body 
binding on it; or 

(ii) its constitution or other constituent documents; 

except as disclosed to the Director no suit, cause of action, proceeding, application, claim 
or investigation is current, pending, threatened or in prospect against it and in particular 
there is no outstanding workers' compensation claim; 

no resolution has been passed for its winding up; 

G) no resolution has been passed for the appointment of an administrator to it; 

0) there is no unsatisfied judgrnent against it; 

(k) there are no facts, matters or circumstances that give any person the right to apply to wind 
it up or to appoint a controHer within the meaning of section 9 of the Corporations Act or 

an administrator or an inspector under the Corporations Act in respect of it or any part of 
its undertaking or assets or income; 

(1) each Authorisation that is required in relation to: 

W the execution, delivery and performance by it of the Transaction Documents to 
which it is expressed to be party and the transactions contemplated by those 
documents; and 

(ii) its business as now conducted or contemplated and that is material (including, 
under the Act), 

0 

0 
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has been obtained or effected. Each is in ftill force and effect. It has complied with each 
of them and has paid all applicable fees for each of thern. To the extent tWs warranty 
applies to Authorisations that are only required (and can only be obtained) fi7om the 
Commencement Date, it is only given as at the Commencement Date; 

all retums, notices and other documents required to be lodged or given by it under the 

Corporations Act and other relevant acts and regulations have been duly and properly 
prepared and lodged or given; 

it has duly observed and complied in all respects with the provisions of all Laws and all 
orders, notices, awards and detenninations made by any Govemment Body in any way 
relating to or binding on it or any property owned or occupied by it; 

all copies of documents (including its latest audited accounts and all Authorisations) given 
by it or on its behalf to the Director are true and complete copies. Where applicable, those 
documents are in full force and effect; 

it complies with the privacy Laws, and any guidelines issued by the Conmiissioner under 
the relevant privacy Law; 

each of the AO Contract Buses the subject of an AO Subcontract complies with the 40 
requirements set out in clause 12.1 of the MBSC; and 

each of the AO Contract Depots the subject of an AO Subcontract complies with the 
requirements set out in clause 15 of the MBSC. 

Ll 
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Signing page 

0 

EXECUTED as a Deed. 
2 3 JUN 2008 

Dated ................ 

Signature 

Hector McKenzie 

[Name and title Director of Public 
Transport 

ExeclAe-d by Refford Properties Pty Ltd 

(as trhstee forjte KeAord Property Trust) 

Signature of director 

Wc)(;L,/Ts I 

Name of director (pdnt) 

by'NV Sinclair & Sons 

F--I 
L-A 

of director 

bwc, Y-Ep-db 
Name of director (pdnt) 

Executed by Eastern Suburbs Omnibus 
Services Prietary Limited in 
accord" wit its constitution in the 

Dreseurce of /I 

n -I-) Lx LA;g- ic-xt- FTr-)e-j-) 
Name of director (iJrint) 

EMCA KHENG Li CHAN 
525 Collins Street, Melbourne 

An Adsiraliat , te-yal-Practinoner wifhin the 
meaning of the Legal Profession Aci 2004 
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(Please delete as applicable) 

Aalorm LETP-C 
Name of director/company secretary (print) 

(Please delete as applicable) 

RaA4n tjL--cyz-D 
Name of director/company secretary (pdnt) 

(Please delete as applicable) 

j) .) Y-AE-Fn-e-6 
Name of director/company ser-retary (pdnt) 



R
elease D

eed 
W

 Sinclair 

0 
0 



Execution Version 

Release Deed 

0 

The Director of Public Transport (Director) 

W Sinclair & Sons Proprietary Limited (Operator) 

E 

Mm*terEllison 
L A W Y E R S 

RtALTO TOWERS, 525 COWNS STREET, MELBOURNE MC 3000, DX 204 MELBOURNE 

TEL: +613 8608 2000 FAX +613 8608 1000 

www.milerekson.com 
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Details 

Date 
23 JUN ft 

Parties 

Name The Director of Public Transport on behalf of the Crown in right of the 
State of Victoria 

Short form name Director 
Notice details Level 14, 121 Exhibition Street, Melboume, Victoria 3000 

Facsimile: (03) 9655 8993 
Attention: Director 

Release Deed Page 3 of 7 
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Name W Sinclair & Sons Proprietary Limited ABN 67 004 482 142 

Short form name Operator 
Notice details 9 Slough Road, Altona, Victoria 3018 

Background 
A The Secretary and the Operator entered into a Transport Services Agreement - Metropolitan Buses 

on or about April 1998 (TSA) in relation to the provision by the Operator of regular passenger 
services. The TSA expired on 31 December 2007. 

B The Director and the Operator entered into a Renewed TSA on or about 21 December 2007 for 
the provision of regular passenger services for an interim period on and from I January 2008 

until 31 March 2008 (Renewed TSA). The expiry date of the Renewed TSA was extended in 

0 March 2008 to 30 June 2008. 

c The Operator has been awarded a new service contract for the provision of regular passenger 
services that will commence on the Effective Date, at which time the Renewed TSA will expire. 

x The parties have agreed to release each other from all Claims arising under the TSA and the 
Renewed TSA on the tenns set out in this deed. 



ME7492821 1_1 (W2003) 

reed terms 

1 . Defined terms 

In this deed, unless the contrary intention is stated: 

Claim includes any claim, proceeding, cause of action, action, demand or suit (including of an 

interlocutory or administrative nature or by way of contribution or indemnity) of any nature 

whatsoever (whether at law or otherwise) 

Director's Associates means the Crown in right of Victoria, VicRoads, Metlink, the Transport 

Ticketing Authority, any relevant roads authority, a Victorian Govemment Body, and any officer, 

employee, agent, contractor, consultant, delegate or adviser of, or to, any of them. 

Effective Date means I July 2008. 

Government Body means any court or tribunal with relevant jurisdiction, any local, state or 

national govemment or govemmental, administrative, fiscal, orjudicial body, department, 

commission, authority, tribunal, agency, entity, council, ministry, official or public or statutory 

person. 

Minister means the State Minister for Public Transport. 

Pre Commencement Service Adjustments has the meaning given in the new Metropolitan Bus 

Services Contract Local Services between the parties. 

Related Parties means the parties, employees and agents and, if a corporation, its associates (as 

defined in the Corporations Act 2001 (Cth)). 

Renewed TSA means the agreement refeffed to in Background Item B. 

State means the State of Victoria. 

Secretary means the Secretary to the Department of Infrastructure for and on behalf of the Crown 
in right of the State. 

TSA means the agreement referred to in Background Item A. 0 
Termination of the TSA and Renewed TSA 

The parties acknowledge and agree that the TSA and the Renewed TSA terminated according to 

their terms which are unaltered by the terms of this deed. 

Mutual release and covenant 

3.1 Operator's release 
Subject to clause 3.6, on and from the Effective Date, the Operator and the Operator's Related 
Parties unconditionally, irrevocably and absolutely release and forever discharge the Director and 

the Director's Associates from all Claims arising out of or under or in connection with the TSA 
and the Renewed TSA. 

Release Deed Page 4 of 7 



3.2 Operator's convenant 
The Operator and the Operator's Related Parties: 

covenant in favour of the Director and the Director's Associates: 

not to pursue, bring or procure that a third party brings or pursues, provide 
financial support for or otherwise support any Claim in any court or tribunal in 

respect of any matter which is the subject of a release under clause 3. 1; 

(ii) not to assert in relation to any matter the subject of a release under clause 3.1 any 
Claim against any other person who, in tum, may assert a Claim for contribution 
indemnity or any Claim in warranty against any of the released parties; 

represent and warrant that they have not sold, assigned, granted or transferred to any other 
person any Claim covered by the tenns of this deed; and 

indemnify each of the Director and the Director's Associates from and against any Claims 
arising from or in any way connected with a breach by any of them of clauses 3.2(a) and 
(b). 

0 3.3 Director's release 

On and from the Effective Date, the Director unconditionally, irrevocably and absolutely releases 
and forever discharges the Operator from all Claims arising out of or under or in connection with 
the TSA and the Renewed TSA. 

3.4 Extent of releases 
A release or covenant in favour of a person who is not a party to this deed is a right held on trust 
for the benefit of the person by any party with whom the person has a relationship by virtue of 
which the person has the benefit of the release or covenant. 

3.5 Absolute bar 
This deed may be pleaded and tendered by any party as an absolute bar and defence to any 
proceeding brought in breach of the tenns of this deed. 

3.6 Outstanding Claims 

This deed does not apply to any Claims arising out of or under or in connection with the TSA or 

is the Renewed TSA that were made prior to, and remain unresolved as at, the Effective Date 
including Claims for payment for provision of the Pre Commencement Service Adjustments. 

3.7 Operator as agent 
To the extent that a release or covenant is given in this deed by a Related Party of the Operator, 
the Operator confirms that it gives that release or covenant as agent for that Related Party. 

4. Miscellaneous 

4.1 Alterations 
This deed may be altered only in writing signed by each party. 

4.2 Counterparts 
This deed may be executed in counterparts. All executed counterparts constitute one document. 

4.3 Further action 
Each party must do, at its own expense, everything reasonably necessary (including executing 
documents) to give full effect to this deed and anything contemplated by it. 
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4.4 Severability 
A tenn or part of a tenn of this deed that is illegal or unenforceable may be severed from this deed 
and the remaining terms or parts of the ten-ns of this deed continue in force. 

4.5 Entire agreement 
This deed constitutes the entire agreement between the parties in connection with its 

subject matter and supersedes all previous agreements or understandings between the 
parties in connection with its subject matter. 

The parties expressly disclaim and warrant that they have not relied upon any prior 
telephone discussions, correspondence, statements, representations or agreements with 
respect to the subject matter of this deed, and any telephone discussions, correspondence, 
statements, representations or agreements are superseded by the tenns of this deed. 

4.6 Confidentiality 
A party may only use confidential information of another party for the purposes of this deed, and 
must keep the existence and the tenns of this deed and any confidential information of another 
party confidential except where: 

the infon-nation is in the public domain (but not because of a breach of this deed) or the 
party has independently created the information; 

disclosure is required by law or a regulatory body (including a relevant stock exchange); 

- disclosure is made to a person who must know for the purposes of this deed on the basis 
that the person keeps the information confidential; or 

disclosure is required by the Director, State, the Minister or any State govemment body: 

0) under the Freedom oflnformation Act 1982 (Victoria); 

under the Ombudsman Act 19 73 (Victoria); 

to satisfy the disclosure requirements of the Victorian Auditor General and to 
satisfy the requirements of parliamentar-y accountability, or, in the case of the 
Minister, to fulfil his or her duties of office; or 

under State govemment procurement practices and procedures. 

4.7 Governing law and jurisdiction 0 
This deed is govemed by the law of Victoria and each party iffevocably and unconditionally 
submits to the non-exclusive jurisdiction of the courts of Victoria. 
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Signing page 

0 

40 

EXECUTED as a deed. 

Signature 

Hector McKenzie 

[Name and title] Delegate-"e Director of Public 
Transport 

Executed by W Sinclair & Sons 
Proprietary Limited in accordance with its 

conslActRM-kkthe presence of: 

Signature 

Name of director (print) 

EMCA NGLICHAPNI 
525 Collins Street, Maoibourne 

An Australian Legal Practitioner wilftin ti-ie 
meaning of the Legal Profession Act 2004 

-e of director/company 

delete as applicable) 

ye17-ote'D 
Name of director/company secretary (print) 
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Execution Version 

Release Deed 

The Director of Public Transport (Director) 

Eastern Suburbs Omnibus Services Proprietary Limited 
(Operator) 

0 

Mm*terEllison 
L A W Y E R S 

RIALTO TOWERS, 525 COWNS STREET, MELBOURNE MC 30DO, DX 204 MELBOURNE 

TEL, +613 M 2000 FAX +613 8608 1000 

www.mnWreFzw.=n 
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Details 

Date 2-3 JUN 2008 

Parties 

Name The Director of Public Transport on behalf of the Crown in right of the 
State of Victoria 

Short form name Director 
Notice details Level 14, 121 Exhibition Street, Melboume, Victoria 3000 

Facsimile: (03) 9655 8993 
Attention: Director 

Name Eastern Suburbs Omnibus Services Proprietary Limited 
ABN 51004 231396 

Short form name Operator 
Notice details 9 Slough Road, Altona, Victoria 3018 

Background 
A The Secretary and the Operator entered into a Transport Services Agreement - Metropolitan Buses 

on or about April 1998 (TSA) in relation to the provision by the Operator of regular passenger 
services. The TSA expired on 31 December 2007. 

B The Director and the Operator entered into a Renewed TSA on or about 21 December 2007 for 
the provision of regular passenger services for an interim period on and from I January 2008 

40 
until 31 March 2008 (Renewed TSA). The expiry date of the Renewed TSA was extended in 

March 2008 to 30 June 2008. 

c The Operator has been awarded a new service contract for the provision of regular passenger 
services that will commence on the Effective Date, at which time the Renewed TSA will expire. 

D The parties have ageed to release each other from all Claims arising under the TSA and the 
Renewed TSA on the terms set out in this deed. 

Release Deed Page 3 of 7 

ME74928098_1 (W2003) 



ME74928098_1 (W2003) 

reed terms 

Defined terms 

In this deed, unless the contraiy intcntion is stated: 

Claim includes any claim, proceeding, cause of action, action, demand or suit (including of an 

interlocutory or administrative nature or by way of contribution or indemnity) of any nature 
whatsoever (whether at law or otherwise). 

Director's Associates means the Crown in right of Victoria, VicRoads, Metlink, the Transport 
Ticketing Authority, any relevant roads authority, a Victorian Govermnent Body, and any officer, 
employee, agent, contractor, consultant, delegate or adviser of, or to, any of them. 

Effective Date means I July 2008. 

Government Body means any court or tribunal with relevant jurisdiction, any local, state or, 

national -goverrunent or govemmental, administrative, fiscal, orjudicial body, department, 
commission, authority, tribunal, agency, entity, council, ministry, official or public or statutory 
person. 

Minister means the State Minister for Public Transport. 

Pre Commencement Service Adjustments has the meaning given in the new Metropolitan Bus 
Services Contract Local Services between the parties. 

Related Parties means the parties, employees and agents and, if a corporation, its associates (as 
defined in the Corporations Act 2001 (Cth)). 

Renewed TSA means the agreement referred to in Background Item B. 

State means the State of Victoria. 

Secretary means the Secretary to the Department of Infrastructure for and on behalf of the Crown 
in right of the State. 

TSA means the agreement referred to in Background Item A. 0 
Termination of the TSA and Renewed TSA 

The parties acknowledge and agree that the TSA and the Renewed TSA terminated according to 
their terms which are unaltered by the terms of this deed. 

Mutual 'release and covenant 

3.1 Operator's release 
Subject to clause 3.6, on and from the Effective Date, the Operator and the Operator's Related 
Parties unconditionally, irTevocably and absolutely release and forever discharge the Director and 
the Director's Associates from all Claims arising out of or under or in connection with the TSA 
and the Renewed TSA. 
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3.2 Operator's convenant 
The Operator and the Operator's Related Parties: 

covenant in favour of the Director and the Director's Associates: 

not to pursue, bring or procure that a third party brings or pursues, provide 
fmancial support for or otherwise support any Claim in any court or tribunal in 
respect of any matter which is the subject of a release under clause 3. 1; 

(ii) not to assert in relation to any matter the subject of a release under clause 3.1 any 
Claim against any other person who, in tum, may assert a Claim for contribution 
indemnity or any Claim in warranty against any of the released parties; 

represent and warrant that they have not sold, assigned, granted or transferred to any other 
person any Claim covered by the terms of this deed; and 

indemnify each of the Director and the Director's Associates from and against any Claims 
arising from or in any way connected with a breach by any of them of clauses 3.2(a) and 
(b). 

0 3.3 Director's release 

On and from the Effective Date, the Director unconditionally, irrevocably and absolutely releases 
and forever discharges the Operator from all Claims arising out of or under or in connection with 
the TSA and the Renewed TSA. 

3.4 Extent of releases 

A release or covenant in favour of a person who is not a party to this deed is a right held on trust 
for the benefit of the person by any party with whom the person has a relationship by virtue of 
which the person has the benefit of the release or covenant. 

3.5 Absolute bar 
This deed may be pleaded and tendered by any party as an absolute bar and defence to any 
proceeding brought in breach of the tenns of this deed. 

3.6 Outstanding Claims 
This deed does not apply to any Claims arising out of or under or in connection with the TSA or 
the Renewed TSA that were made prior to, and. remain unresolved as at, the Effective Date 
including Claims for payment for provision of the Pre Commencement Service Adjustments. 

3.7 Operator as agent 
To the extent that a release or covenant is given in this deed by a Related Party of the Operator, 
the Operator confirms that it gives that release or covenant as agent for that Related Party. 

4. Miscellaneous 

4.1 Alterations 
This deed may be altered only in writing signed by each party. 

4.2 Counterparts 
This deed may be executed in counterparts. All executed counterparts constitute one document. 

4.3 Further action 
Each party must do, at its own expense, everything reasonably necessary (including executing 
documents) to give full effect to this deed and anything contemplated by it. 
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4.4 Severability 
A term or part of a term of this deed that is illegal or unenforceable may be severed from this deed 
and the remaining terms or parts of the terms of this deed continue in force. 

4.5 Entire agreement 
This deed constitutes the entire ageement between the parties in connection with its 

subject matter and supersedes all previous ageements or understandings between the 
parties in connection with its subject matter. 

The parties expressly disclaim and warrant that they have not relied upon any prior 
telephone discussions, correspondence, statements, representations or agreements with 
respect to the subject matter of this deed, and any telepbone discussions, correspondence, 
statements, representations or agreements are superseded by the terms of this deed. 

4.6 Confidentiality 
A party may only use confidential information of another party for the purposes of this deed, and 
must keep the existence and the terrns of this deed and any confidential information of another 
party confidential except where: 

the information is in the public domain (but not because of a breach of this deed) or the 
party has independently created the information; 

disclosure is required by law or a regulatory body (including a relevant stock exchange); 

disclosure is made to a person who must know for the purposes of this deed on the basis 
that the person keeps the information confidential; or 

disclosure is required by the Director, State, the Minister or any State govermnent body: 

under the Freedom oflnformation Act 1982 (Victoria); 

under the Ombudsman Act 1973 (Victoria); 

to satisfy the disclosure requirements of the Victorian Auditor General and to 
satisfy the requirements of parliamentary accountability, or, in the case of the 
Minister, to fulfil bis or ber duties of office; or 

under State govemment procurement practices and procedures. 

4.7 Governing law and jurisdiction 
This deed is govemed by the law of Victoria and each party irrevocably and unconditionally 
submits to the non-exclusive jurisdiction of the courts of Victoria. 
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Signing page 

0 

EXECUTED as a deed. 

Signatui. 

Hector McKenzie 

[Name and titlejZZWg&-"e Director of Public 
Transport 

Executed by Eastern Suburbs Omnibus 
Services Proprietary Limited in 

accorda, its constitution in the 
D r(ce of: r\ 

director 

OG LA& 
Name of director (pdnt) 

ERICA KHENG Li CHAN 

525 Collins Street, 
Mebcume 

An Australian Legal Practitior-er 
Vq!"; 

rftaaning of the Legal 
Protessiol) 

Sffhatu-te of director/company secretary 

(Please delete as applicable) 

P- -r= eA& kc 
Name of director/company secretary (print) 
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Agreement To Issue Recipient Created Tax Invoices 

THIS AGREEMENT is made on this .93vcLy of 73 ri e- 2008 

BETWEEN: DIRECTOR of PUBLIC TRANSPORT under the Transport Act 1983 (Vic) on behalf of the 
Crown in right of the State of Victoria (Director) 

AND: W Sinclair & Sons Proprietary Limited ABN 67 004 482 142 

Eastern Suburbs Omnibus Services Proprietary Limited ABN 51 004 231 396 

(each a Supplier and together the Suppliers) 

RECITALS 

The Department of Transport, which includes the Director, is registered (ABN 17 441396 042) for the 
purpose of the A New Tax System (Goods and Services Tax) Act 1999 (Cth) (GST Law) and is the 
Recipient of any taxable supply under the Metropolitan Bus Services Contract Local Services 

(MBSC) entered into on or about the date of this Agreement; and 

Pursuant to section 29-70(3) of the GST Law the Recipient of a taxable supply may issue a Recipient 
Created Tax Invoice (RCTI) to the Supplier; and 

Pursuant to paragraph 13 of Goods and Services Tax Ruling GSTR 2000/10 (Ruling) the 
Commissioner of Taxation has set out requirements for a Supplier and a Recipient to enter into an 
RCTI arrangement; and 

The parties to this Agreement wish to establish an RCTI arrangement in respect of the regular 
passenger services to be provided by the Suppliers under the MBSC (Supplies). 

The Parties agree as follows: 

TERMS 

1. In this Agreement: 

all definitions and interpretations will have the meaning given to them by the GST Law; and 
Nominated Operator means the Supplier specified in the MBSC as the Nominated Operator. 

2. The RCTI is a tax invoice belonging to the class of invoices that the Commissioner of Taxation has 
determined in writing in the Ruling may be issued by the Recipient of the Supplies. 

3. The Recipient can issue tax invoices in respect of the Supplies. 

4. The Nominated Operator must provide its Australian Business Number to the Recipient and this must be 
disclosed on the RCTI. 

5. The Recipient shall issue the original or a copy of the RCTI to the Nominated Operator within 28 days of 
the making, or determining the value, of the taxable supply and retain the original or a copy. 

6. The Recipient shall issue the original or a copy of a recipient created adjustment note to the Nominated 
Operator and shall retain the original or a copy. 

7. The Recipient shall reasonably comply with its obligations under Australian taxation laws. 

8. The Suppliers shall not issue tax invoices in respect of the Supplies for which a RCTI was, or will be, 
issued. 
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The Nominated Operator acknowledges that it is a Registered Enterprise in accordance with the GST 
Law and agrees that it shall notify the Recipient if it ceases to be Registered. 

The Recipient acknowledges that it is a Registered Enterprise in accordance with the GST Law and 
agrees that it will notify the Nominated Operator if it ceases to be Registered. 

Executed as an agreement. 

ZV/ 
Signature 

y 

f 

Hector McKenzie 

[Name and title] DeLegale-pWba Director of Public 
Transport 

Executed by W Sinclair & Sons 
Propr!Iited in accordance with its 
consAffution in th?A DreseDee of 

director 

J)o ycL-Pri 
Name of director (print) 

Executed by Eastern Suburbs Omnibus 
Services Proprietary Limited in 

acco3ta "' h its constitution in the 
pre 

ature 

DC)LA Lft -Y_JG-Fp 
Name of director (print) 

ERICA KHENG Li CHAN 
525 Collins Street, Melbourne 

An Australian Lpqf;i Prarfifiol'pr ttitithin the 
meaning of the Legal Proiessto,'i Act 2004 
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Name of director/company secretary (print) 

(Please delete as applicable) 

cv-prfllx ?-V0=Pt)rI?-D 
Name of director/company secretary (print) 
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W Sinclair & Sons Proprietary Limited (Operator) 

Metropofltan Bus Service Contract Local Services (Contract) 
Operator Authorisation Certificate (clause 3.1 (a)) 

Accreditation 

The directors of the Operator have considered the accreditation requirements under the Public 
Transport Competition Act 1995 (Victoria) (PTCA) and the Transport Act 1983 (Victoria) 
(Transport Act) and certify that, as at the Commencement Date in the Contract: 

I the Operator holds, and is complying with the conditions of, Accreditation number AO- 
000470 under Part 2 of the PTCA to operate road transport passenger services, which 
includes the Local Services (as defined in the Contract); 

the following Associated Operator (who will provide Local Services) holds, and is 
complying with the conditions of, Accreditation under Part 2 of the PTCA to operate road 
transport passenger services: 

(a) Eastem Suburbs Omnibus Services Pty Ltd Accreditation number AO-000318; 

all Drivers hold Accreditation under Part VI, Division 6. of the Transport Act to drive a 
commercial passenger vehicle, which includes a Contract Bus (as defined in the Contract), 
and the Operator holds a copy of each Driv'er's Certificate of Accreditation; and 

there is no current action or inquiry by the Director or the Safety Director (as the case 
may be) against the Operator, any Associated Operator or any Driver in relation to their 
respective Accreditations. 

Authorisations 

The directors certify that there are no other Authorisations (as defined in the Contract) necessary 

40 
for the Operator to perform its obligations under the Transaction Documents. 

Verirication 

The Director may request that the Operator provide him with a schedule listing all Drivers and 
their Accreditation details and or allow him to inspect copies of the Drivers' Certificates of 
Accreditation. The Operator agrees to comply with the Director's request promptly. 

Dated 2-3 JUN 2000 

.... ......... ........................ 
(insert nameeirector 

'00CA LAt 

naine) Director 
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IIIWestpac I Australia's First Bank 
Westpac Banking Corporabon ABN 33 007 457 141 

Premium Business Group 

360 Collins Street 
Melboume VIC 3000 

Telephone: 03 96083263 
Facsimile: 03 9670 4947 

BANKER'S UNDERTAKENG 

To: Director of Public Transport under the Transport Act 1983 (Vic) on behalf of the Crown 

in right of the State of Victoria under the PFCA of Level 14, SX1, 121 Exhibition Street, 
Melboume Victoria 3000 (the "Favouree") 

0 At the request of: Kefford Corp Pty Limited ACN 006 822 432 (the "Customer") 

and in consideration of the Favouree accepting this Undertaldng Provision of regular passenger 

services, WESTPAC BANKING CORPORATION (the "Bank") unconditionally undertakes to 
pay on demand any amount or amounts which may from time to time be demanded in writing 

purporting to be signed by or on behalf of the Favouree, up to a maximum aggregate sum of 
$662,000.00 (the "Amount"). 

Payment of the Amount or any part thereof will be made by the Bank to the Fiivouree without 

reference to the Customer and regardless of any notice from the Customer to the Bank not to 

pay any amount. 

The Bank's obligations under this Undeftaldng cease on the earliest of the following: 

0 written notification is received by the Bank from the Favouree that the Undertaking is 

no longer required 

the Undertaking is retumed to the Bank 

all payments by the Bank to the Favouree under the Undeftaking total the Amount 

the Favouree notifies the Bank that the payments made by the Bank constitute the total 

amount required to be paid 

1 August 2011 

Notwithstanding any other obligations of the Bank under this Undeftaldng the Bank may at any 

time, without being required to do so, extinguish any liabflity it has under the Undeftaking by 

paying to the Favouree the Amount less any amount or amounts it has previously paid under 

this Undertaking, or any lesser amount the Favouree notifies the Bank as being acceptable to it. 

The benefit of this Undeftaking is personal to the named FAvouree and is not capable of 

assigmneni. 
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BANicER's UNDERTAKING 

By: WESTPAC BANKING CORPORATION ABN 33 007 457 141 (the "Bank") 

To: Director of Public Transport under the Transport Act 1983 (Vic) on behalf of the 
Crown in right of the State of Victoria under the PTCA of Level 14, SXI, 121 
Exhibition Street, Melboume Victoria 3000 (the "Favouree") 

At the request of- Kefford Corp Pty Liniited ACN 006 822 432 (the "Customer") 

Amount: $662,000.00 

Expiry Date: 1 August 2011 

Dated at Melboume, this 28 July 2008 

I certify that the Attomey for the Bank, with SIGNED by Colin Garfield as attomey for 
whom I am personally acquainted or as to whose Westpac Banking Corporation 

identity I am otherwise satisfied, signed this ABN 33 007 457 141 under power of 
instniment in my presence. attomey registered Pemianent Order Book 

No 277 page 016. 

UAASignature of Witness:J0 ............................... 
............................. 

Name of Witness:,JPGM& .... 0-Hk( ..... Signature 

By executingthis instniment the attomey 
Address of Witness: Lj&va 7, 3bc) ......... . ............................... states that the attomey has received no 

CoLt" 9tvat MeAu4-s--P, notice of the revocation of the power of 

3(3,:o attomey. 

Please forward aH notices and correspondence to The Manager, Westpac Banldng 
Corporation at Premium Business Group 360 CoRins Street Melbourne VIC 3000 (ref. 
Premium Business Group branch). 
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